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Foreword: The After math of ESSAOGs Devol
A Federal Role in Incentivizing Equity and
Building State and Local Capacity

Elizabeth DeBray &Ann Elizabeth Blankenship

Last year, 2015, marked the ™@nniversary of the Elementary and
Secondary Education Act (ESEA), signed by Presidentlbyg Johnson as
part of the War on Poverty. As scholars with backgrounds in policy and
law, our goal with this special issue was to ask both the education policy
and law fields to generate fresh proposals for the ESEA reauthorization.
We asked scholare tmake recommendations for legislative changes that
were grounded in research that could lead to improved educational
practice. We challenged scholars to generate new policy alternatives and
the legislative language to support thénall while embeddinghtem in
appropriate historical contektBeyondthose criteriawe did not specify
any other conditions in our call for articles. We were impressed with the
quality and diversity of the submissions, each scholar or group of scholars
tackling policy problem from the angle of their different research
backgrounds. The scholarship presented in each article introduces
innovative policy ideas for improving federal and state education policy in
various areas.

While we originally intended for this issue be published prior to the
reauthorization of ESEA, changing political circumstances somewhat
redirected the focus of this special issue. After nearly a decade of political
stal emat e, in | ate 2015 House and
process bmveen two ESEA reauthorization bills passed earlier that year.

" Elizabeth DeBray, (ED., Harvard, 2001)is a Professor diducational
Administration and Policy in the College of Education atWméversity of Georgia. Ann
E. Blankenship(J.D., University of Tennessee, 2004; Ph.D., University of Georgia,
2013)is an Assistant Professor Bflucational Leagrship in the College of Education
and Psychology at tHéniversity of Southern Mississippi.

11t is not our intent to review the entire evolution of ESEA from 1965 through the
present; our focus is on recent policy changes. For a recent comprehensii@wué

t he | awd&eeDatid As Gamsoyet al, The ESEA at Fifty: Aspirations, Effects,
and Limitations 1(3) RUSSELL SAGE J.OF THESOC. Scl. 1 (2015). Also note that the
pieces by both Jennings and Orfield discuss the full historical corftE8®A from their
unique perspectives.

ut
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In the face of overwhelming odds, including international conflict, the
beginning of a presidential campaign, and the pending resignations of
House Speaker John Boehner@RI) and the Educatio Secretary Arne
Duncan, Congress was able to work together to pass the Every Student
Succeeds Act (ESSA) in December of 2015.

Following the reauthorization, the authors were given an opportunity to
update their work to reflect the legislative chang&¥hat resulted were
thoughtful responses to the dramatic changes in ESSA and provocative
ideas for improving education through incentivizing equity, strengthening
mandates, and building capacity. Taken as a whole, we believe this
collection of scholarsh has the potential to influence educational
decision making under ESSA and moving forward.

In this article, we first review some of the recent institutional
conditions around the 2015 ESEA reauthorization, and then provide an
overview of the varie themes about policy instruments and
recommendations running through the articles.

Contemporary Context: The NCLB Framework of Standards,
Testing, and Accountability

No Child Left Behind (NCLB), the 2001 reauthorization of ESEA, was
a demonstratin of overwhelming bpartisan compromise. Passed in the
wake of the September % terrorist attacks, party leaders were able to
come together to pass legislation that dramatically expanded the role of
the federal government in public education. Evajvout of the 1994
| mproving Americads Schools Act, NC
states sanctions on schools not making Adequate Yearly Progress (AYP)
according to a sufgroup accountability model that Congress approved
under pressure from George W. Busid Education Secretary Rod Paige.
As AYP levels rose, it became apparent that the system created under
NCLB was unsustainable; eventually, nearly all schools would fail to meet
AYP.

While the issue of reauthorization arose periodically, it nganed
much tractior. As years passed, it became ever more apparent that

2NCLB was scheduled to be reauthorized in 2007. However, efforts at reauthorization
stalled in 2007 and Congress delayed further action until after the 2008 presidential
election. Each year, NCLB endured by conitiguresolution. While the issue of
reauthorization arose periodically, it never gained much traction. In late 2011, after two
years of negotiations, Senators Tom Harkirl i), Chairman of the Senate Health,
Education, Labor, and Pensions Committee (HEwR Mike Enzi (RWY) released a
proposal for reauthorization and a major revision of NCLB. Sam DiBidhyWould
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NCLBO6s wultimate goal of having all/l S
2014 was unrealistic. Each year, as the bar for AYP raised, more schools
fell into the Ffnf2all, Secrgjady Denean éogganr y .

approving NCLB waivers for states seeking some relief. In the years that
followed, 46 states applied for waivers from the strictures of NCLB,
hoping for increased flexibility. However, the waivers came with strings.
Through waivers and the Race to the Top (RttT) voluntary grant program,
the Obamadministration was able to push states to implement additional
accountability policies (such as tdxised teacher evaluation systems) and
make dramatic curricular changes.

NCLB, along with RttT, have proven ineffective strategies for building
state capacity to narrow the achievement gap. In late October 2015, the
National Center for Education Statistics announced a decline in scores in
both mathematics and reading at gitade levels on the National
Assessment of Educational Progress (NAEP). In-20itl5, there were
renewed reauthorization efforts in both the House and the Senate. Despite
extreme political polarization in Congress, both the House of
Representatives andelsenate worked diligently to produce a new federal
education plan. Unlike previous attempts when proposals originated in
one house of Congress, in 2015 both the House and the Senate produced
independent proposals for the reauthorization of ESEA. On8JW915,
the House of Representatives passed the Student Success Act (SSA)

Overhaul No Child Left BehindNY TiMEs (Oct. 11, 2011),

http:// www. nytimes.com/ 2011/ 10/ 12/ education/
Harkin made his draft bill public 18 days after President Obama announced that he would

use executive authority to waive the most onerous provisions awhdnécause he had

al | but given up hope that Congrikeatparacoul d f i
3. The HarkirEnzi Act proposed to keep state testing with an increased focus on high

school graduation rates, college and career readinesseadidg and writing skills for

all students. Jason Amds,S. Senators Harkin and Enzi Release Draft Language to

Revise NCLB: Senate Committee to Consider Draft Containing Important Provisions for

Nati onds HALgARCE R BXOEDLENS EDUC. (Oct 17, 2011),
http://all4ed.org/articlests-senatorsharkinandenzireleasedraft-languageto-revise
nclb-senatecommitteeto-considerdraft-containingimportantprovisionsfor-nations

high-schools/. The proposal called for relaxed federal oversighbst athools,

focusing federal efforts on the worst performing schools and the schools with the largest
achievement gaps. While the proposal did make it through the HELP Committee with

three Republican votes, it did not fare as well on the Senate flaord gerious

criticisms from both Democrats and Republicans, the Hekiri Act never made it to a

vote. Further reauthorization discussion was put on hold as the 2012 presidential race
approached.

Xi
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introduced by Representative John Kline@RI).2 Less than two weeks

later, the Senate passed the Every Child Achieves Act of 2015, co
sponsored by Senators Lamar AlexandeiT(l and Patty Murray (B

WA).# While the two proposals contained similar legislative features,
there were distinct differences. In order to move forward in the process,
Congress had tagree on a single proposal to put up for a vote in both
housesandsendfr war d f or Pr es i dBembersdrbna ma 6 s

3 The Republican efforts to reauthorize ESEA includers®f reauthorization bills
proposed since assuming control of the House. They passed the following bills out of
committee: Empowering Parents through Quality Charter Schools Act, Student Success
Act, and Encouraging Innovation and Effective Teachiiog Ahe Student Success Act
(H.R. 3989) SummanHousE OFREPRESENTATIVE®COMMITTEE ON EDUCATION AND

THE WORKFORCE
http://edworkforce.house.gov/uploadedfiles/the_student_success_act_summary.pdf (last
visited Oct. 25, 2015).

As one the several proposeghuthorization bills emerging from House committees, the
SSA proposed to return a great deal of the responsibility for student achievement back to
states by reducing the federal role in educeze
Yearly Performance ahdards with accountability standards developed by each state.
Under SSA, states would also have had more control over school funding decisions,
including school improvement decisions, school funding levels, and the use of special
population funds. FinBl, SSA proposed to specifically limit the authority of the

Secretary of Education, prohibiting him (or her) from changing standards or creating new
state obligations. Overall, the focus of the SSA was on the rights of states and individual
parents to camol educational decision making.

4S.1177 Every Child Achieves Act of 2015ONGRESSGOV,
https://www.congress.gov/bill/114¢ongress/senateill/1177 (last visited Oct. 25,

2015). Unlike the series of bills introduced in the House, the Senatespobjm

reauthorize the ESEA in one comprehensive education bill. ECAA sought to provide
increased state flexibility in funding requirements and the development of accountability
systems for teachers and schools, particularly with regard to teacher ievesyatems.

It included increased funding opportunities for special populations like EAghgjuage
learners, Native Americans, Alaska natives, and homeless students. Specifically, ECAA
gives more flexibility rural school districts in how they allaeéderal education funds.

It also included increased funding for high quality charters schools, a feature designed to
appeal to the more conservative Right. However, ECAA also included some provisions
targeted at the White House, such as the requirethanstates consult with community
stakeholders in the decision making process and an increased focus on early childhood
education.

’O0n March 13, 2010, the Obama administration
reauthorization of ESEAESEA Reauthorizain: A Blueprint for ReforiJ.S.DEPT. OF

Epuc., http://lwww?2.ed.gov/policy/elsec/leg/blueprint/index.html (last accessed Oct. 27,
2015). Inits plan, it called for an increased focus on equity, increased community
involvement, rewards for success rattiem a focus on failure, the development of better
assessments for student achievement, more flexibility for struggling schools, greater
funding equity, and better teacher preparation suppadriAs originally conceived, the

Xii
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both houses worked together in a conference committee and hashed out
the details of a combined proposal that satisfied both conservative
Republicans as well as the more liberal White House. In hidearGary
Orfield explains how the polarization between parties well as the rules

set by the Republican majority in the House of Representaiives
contributedto the alacrity of the enactment of ESSA, with little debate or
opportunity for members teview the complexities of the law.

Every Student Succeeds Act

On December 10, 2015, President Obama signed the Every Student
Succeeds Act (ESSA) into law. In some ways, ESSA is a dramatic
departure from the dictates of NCLB, particularly in terms of the
relationship between the federal government and stategr HB®SA, the
federal government is largely removed from the education policy decision
making process. However, with a continued focus on accountability, it is
difficult to see how states will fare in protecting educational opportunity
for all students. Blow we review some of the highlights of the major
provisions of ESSA.

Accountability/Testing

One of the greatest changes of the new ESSA system is the
accountability structure. Under ESSA, the states have almost exclusive

desire for improved assessmi®f schools included information beyond student test

scores, such as attendance, learning conditions, and course completion). However, the
White Housebds administrative and | egi sl ati ve
forth in its blueprint. mstead, RttT and the issuance of NCLB waivers encouraged

increased accountability for teacher and administrators and supported continued reliance

on standardized test scores as a measure of student achievement and teacher

effectiveness. However, Presid&ittama may have had a change of heart, at least in

part. In October 2015, the Obama administration called for a reduction in testing,
encouraging schools to make testing fAl ess or
Obama Administration Calls for Liils on Testing in SchogIslY TIMES, para. 1 (Oct.

24, 2015), http://www.nytimes.com/2015/10/25/us/obadministratiorcalls-for-limits-
ornttestingin-schools.html?ref=us&_r=0. While theecretary of Education Arne

Duncan noted that testing was necessaikeep track of student progress, students have

become overwhelmed with excessive testing. The White House urged Congress to

consider capping testing at two percent of classroom instruction tanat para. 3.

8 This is by no means an exhaustive eswviof ESSA. It does not discuss new funding for

early childhood education, charter schools, or other specifics of the bill but is intended

rather as an overview of some main points that are relevant to the articles that follow.
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control overeducational policy decisions. Instead of federally established
performance goals (like NCLBO6s AYP),
own long and shorterm goals for school and district performance and to
design interventions for loywerforming schools. While states will be
required to submit an accountability plan to the Education Department
outlining their plans for student achievement, graduation rates, English
language proficiency, they will be given wide latitude and have an
opportunity to appeal agrse Department decisions. Since ESSA strictly
limits the authority of the U.S. Secretary of Education, it is unclear at this
time how ESSA provisions or state accountability plans will be enforced.

ESSA does require states to identify and intervémeimprove
performance in three circumstances: if a school is in the bottom 5% based
on performance indicators; if a school has a graduation rate of 67% or
less; or if a school has a subgroup of students who have particularly low
performance over a periodf time. In these cases (referred to as
Aturnaroundod school s) , di stricts are
up with evidencéased plans for improvement. The state is required to
monitor progress of turnaround schools and if the school doeserot s
improvement within four years, the state can step in and take over the
school’ However, unlike the mandates of NCLB, ESSA does not require
take over and allows states to choose intervention strategies.

To measure student performance, ESSA #duires testing in reading
and math for grades three through eight and once in high school and a
breakdown of test data based on subgroups. However, standardized tests
will only be part of the student achievement equation and states will have
greater flexbility in selecting achievement indicatdts.

Curriculum

Under ESSA, states will also have the responsibility of selecting their
own academic and curricular standards. While Duncan pushed states to
adopt Common Core Standards through tl@&L Bl requirement waivers,
states are permitted but no longer required to move in that direction. In
fact, ESSA specifically prohibits the Education Secretary from

7 Alyson Klein,ESEA Reautbrization: The Every Student Act Explain&bWEEK

(Nov. 30, 2015, 10:59 a.mbitp://blogs.edweek.org/edweek/campalgn
12/2015/11/esea_reauthorizati the _every.html

8 States will select at least four school performance indicators from a list of options.
High schools are required to include graduation rates as one performance indicator

Xiv
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influencing, incentivizing, or coercing states to adopt the Common Core
Standards.

Teachers

Notably, under ESSA states are no longer required to rely so heavily on
student outcomes in teacher evaluations as they were under NCLB
waivers. Instead, Title Il provides funds for states to develop or improve
eval uati on sys inparton efiidehca ¢f sttaleneacadems e d
achievement, which may include student growth, and shall include
multiple measures of educator performance and provide clear, timely, and
useful feedback to teachers, “Yprinc
ESSAal® el i minates the Ahighly qualif
requiring states t o empl oy At eacher
certification and licensure requirements, including any requirements for
certification obtained through alternative routes tc er t i fifi It at i on é
also includes several provisions aimed at strengthening alternative teacher
and school leader certification programs, such as Teach for America.

Equity

ESSA contains many positive provisions and certainly appears to be a
better alternative than the system established under NCLB and the
wai ver s. However, it seems to fall
intent for ESEA of providing educational funding to states to ensure that
every child, particularly those living ipoverty, have access to education.
While ESSA reduces the focus on testing and punitive measures, it still
emphasi zes accountability rather t h;
i neqgu'dIFollowng the same accountability theory as NCLB and

9 Every Student Succeeds Act (ESSA), Pub. L. No-334129 Stat. 1802, Title I,
Section 1111(j)(1) (2015).

101d. at Title 11, Part A, 8 2101(c)(4)(B)(ii).

111d. at Title IX, Part B, § 9214(c)(2).

2Kenneth Zeichner & Valerie Straug$he Disturbing Provi®ns about Teacher
Preparation in No Child Left Behind Rewrit&/ ASHINGTON POST (December 5, 2015),
https://www.washingtonpost.com/news/answheet/wp/2015/12/05/thdisturbing
provisionsaboutteacheipreparatiorin-no-child-left-behindrewrite/. Zeicher provides
an indepth discussion of how ESSA promotes-tastked and alternative teacher
preparation programs and the possible implications for students, particularly those in
high-poverty communities.

13 Felicity Crawford & Mary BattenfeldyWhy Every tident Succeeds Act Still Leaves
Most Vulnerable Kids BehintdSNEws& WORLD ReP. (Dec. 14, 2015, 2:32 p.m.),
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RttT, ESSAt r eat s Aprincipals and teache

sanctions should they fail t# achiev
In a 2015 research bulletin, the Southern Education Foundation noted

t hat i n 2013, for t he f majosty of t i me
school chil dren attending the nati on

i ncome f°anhile ESSA doedrequire states to monitor vulnerable
subgroups of students -andgpowms bot st
not provide any actual mechams for reducing achievement gaps or
improving educational opportunities for students living in poverty.
Instead, it shifts the all of the responsibility to the states, who may or may
not have the capacity to appropriately monitor student progress and
implement effective interventions. Certainly students in some states will
fare better under the new system than others and educational opportunity
will be tied even more tightly to geography.

Overall, Johnsonds focus oOnmghtsducat.
largely absent from ESSA. While it may be better than NCLB, it may not
be the best alternative, particularly for vulnerable student groups. The
federal government and states will both have to take active steps to
support equality of educatiahopportunity under this new system. This
special issue seeks to be a pl&cen whichto begin the conversation of
what is possible for protecting student rights, managing the teacher
workforce, data management, and funding incentives to enhance equity.
We also hope it is a crucible for fresh resedvaked proposals for what a
future ESEA could include.

The Need for Policy and Legal Scholars to Advance Proposals

While the authors drafted the pieces in this volume with an eye to
potentially informing a law they anticipated would pass later than it
actually did, the editors strongly believe that the proposals are a very
important contribution to both scholarly and policy discourse. Policy is

http://www.usnews.com/news/articles/2018 14/why-everystudentsucceedsactstill -
leavesmostvulnerablekids-behind.

14 Michael RebellThe New Federal ESSA Statute: A Step Backward for Fair School

Funding CAMPAIGN FOR EDUCATIONAL EQUITY (Jan. 16, 2016),
http://educationalequityblog.org/2016/01/25A@nfederalessastatutea-step
backwardfor-fair-schootfunding/

I5A New Majority: LowIncom&t udent s Now a Majority in the
S.Epuc. FOUND. 2 (January, 2015),
http://www.southerneducation.org/getattachment/4ac632B0-47a59d02
14896ec3a531/ANewMajority-2015UpdateLow-Income StudentsNow.aspx.
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not made in a linear fashion, and the contributmin®searchers can build
incrementally toward a strengthened future for the law. The report of the
Secretaryodos Commi ssion on Equity and
which tackled numerous topics related to teacher quality, academic
standards, andrfance equity, is still highly relevant to federal policy,

even though Congress did not directly embrace its recommendations in
201526

Readers would do best to bear the following considerations in mind in
approaching this collection of pieces. First, ESSA loosens stdwel
accountability, and it remains unclear what enforcement power the
Secretary of Education actually wieldsdse Gary Or fi el dbés a
issue), although it is plain that it will be less than under NCLB. At the
time of this writing, the final version of the regulations has not yet been
adopted. This devolution of power to the states, which permits them to
desgn their own accountability systems, causes us to think about what, in
the face of a retreat from many federal mandates) the appropriate
federal and state roles might be for incentivizing equity and building
capacity. ESSA does include some competistate programs, like the
Preschool Development Grant program.

Second, whil e many of t he paperséo
Congress with ESSA, this does not necessarily mean that these cannot be
emphasized as competitive or absolute prioritiefederal programs, nor
considered by the Education Depart me
in its ongoing work. Many of the lessons from the papers are cautions
and/or recommendations for state officialthe better and worse ways to
intervene in lowperforming schools via Title |, the gathering of better
data about school discipline practices, the specifying of charter school
laws to prohibit racial segregation, the experimentation with regional
student assignment plans or expansion of interdistragjnet schools, to
name a few.

Third, some of the authors tackled goals similar to each oteeinoot
level diversity in race or socioeconomic status, for instanbet came to
somewhat differing conclusions about the optimal policy mechanisms fo
achieving them via the programs of ESEA. We highlight some of these
discrepancies in the discussion that follows. The pieces are best read not
as a unified, cohesive set of legislative recommendations that could be

®Report to the U.S. Secretary of Education,
Each and Every ChitdA Strategy for Education Equity and Excellence (2013),
https://edpolicy.stanford.edu/sites/default/files/publications/@ackeverychild-
strategyeducdion-equity-andexcellence.pdf
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adopted wholesale; it is better tead each of them as its individual
aut horoés or authorsodo definition of
acknowledge that the issue is not best read as a comprehensive treatment
of every policy topic relevant to the ESSA; there are some topical gaps,
such & its relationship to IDEA and attendant implications for students
with disabilities, or how to improve targeting of Title | funds between and
within states (and funding within districts).

There are three broad types of policy instruments that enfremgethe
aut horso recommendati ons: incentivi z
improving mandates where needed; and cap#ciigling at state and
local levels. All of these are viable strategies for attempting to leverage
improved educational outcomesrfstudents! We draw on all of the
articles to explain how these principles play out across the issue.

Strategy 1: Incentivizing Equity

In a 2013 article, we discussed the strategic direction of fedet® K
policy as movi ngng oev@lr Desigingdiinancia nt i v i
incentives for states and localities to directly address structural and/or
fiscal i nequity was increasingly nec
testing and accountability mandates. Several of the articles here
recommend embedding proposals within ESEA that would support and
reward state and district efforts to put eqiitylding incentives in place.

For instance, Megan Hopkins, Christine Malsbary, and Zitlali
Morales!® describe how incentivizing states to deyel their
infrastructures for English language learners might work:

EL population size and diversity, as well as state EL educational
infrastructure, could be included in Title | funding formulas with
respect to establishing measures and methods forfidegtELs

such that states would need to consider EL population size and
growthin addition tolinguistic and other forms of diversity. They
could also be included within Title Il related to teacher

17 paul Manna & Jennifer WallneBtepping stones or a bridge too far? The federal role
in educational accountabilityn CARROTS STICKS, AND THE BULLY PULPIT LESSONS

FROM AHALF-CENTURY OFFEDERAL EFFORTS TOIMPROVE AMERICAGS SCHOOLS
(Frederick M. Hess and Andrew P. Kelly eds., 2011).

18 Elizabeth DeBray & Ann Blankenshifuture policy directions for Congress in
ensuring equality of educational opportunity: Toward improved incentives, targeting,
and enforcemen88(1) PEaBODY J.OFEDUC. 21 (2013).

9 Hopkins, et al.infra page 53.
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professional devel opmentstructieher e t
(or lack thereof) for teacher preparation related to ELs would be
considered when allocating resources.

Christopher Suarez considers how a competitive incentive grant program
within ESEA for districts to encourage greater student socioeconomic

l evel bal ancing within school-40 mi ght
pr i nc-i ggHo@soshould not have neothan 60% of its students

eligible for free and reduced lunch. Positing that current compensatory
programs face an uphill battle in overcoming the challenges of high
poverty schools, Suarez draws on a recent New York State pilot program

that has supporte di strictsd plans to i mprove
and middleincome students. He notes that the current Acting Secretary

of Education, John King, supported such a program while formerly
serving as Commissioner of Education in New York State. bruaey

2016, King announced t-18&udgetPproposal d e nt

contains a requested $150 million to
Together . o The grant s woul d be a’
educational agencies that would voluntadevelop and implement plans

to increase schoolsbé socioeconomic

districts to engage the entire community, and implementation grants,
would be part of Stronger Together. King also indicated incentives would
be includedfor districts to collaborate as consortia so that student
assignment plans could be designed to cross district boundaries (see
discussion of Finnigan, Holme, and Sanchez paper below). While this
measure is certain to face opposition in Congress, Strohggether
epitomizes the concept of a federal role in incentivizing equity.

Emily Hodge, Kendra Taylor, and Erica Frankenberg consider how a
range of incentives (as well as some strengthening of mandates) can aid in
preventing greater schotavel racial segregation. These range from
support for districts seeking to use magnets, to a program to incentivize
the construction of racially diverse schools, to incentives built into Title Il
for training, recruitment and retention of a high quality amare racially
diverse teacher workforce. These authors remind that there was historical
precedent in federal policy for building such capacities in school districts
under the Emergency Schools Assistance Act (ESAA), which was funded
during the 1970s buepealed by Congress at the beginning of the Reagan
administration. Furthermore, they write, magnet schools should be a
turnaround option under Title | school improvement plans, and states
should incentivize the creation of magnets that are racially @vers
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Addressing somewhat similar concerns are Kara Finnigan, Jennifer
Holme and Joanna Sanchez, who argue that federal incentives are needed
to overcome the intensifying racial segregat@tweerschool districts in
the U.S. Using data from the Miaukee Public Schools during the period
of the ESEA, 1965 to the present, they show how this growing hyper
segregation of schools by race and poverty between city and suburbs have
militated against federal compensatory dollars making a difference in
studem s 6 educati on. They write: A We a
must focus onboth more targeted, pladeased efforts to strengthen
schools and communities in high poverty neighborhoaxd regional
strategies to create mor & Hdweveer se s
federallevel financial incentives are the most powerful policy lever
available for making this kind of cooperation feasible, absent state action.

Strategy 2: Strengthening Mandates

A theme running throughout many of the papers is tiate are still
mandates within ESSA that need to be strengthened or better specified,
particularly with respect to statevel accountability measures. The
authors address these concerns for both states operating under the new
law, as well as for the néxevision of federal policy. For instance,
Nicholas Triplett and his colleagues write that prior to ESSA, only
eighteen states required schools to report disaggregated data on school

di scipline. AWhile the requianement
i mportant step forward, o they write,
might be termed aystenb f  di sci pl i n? Tirmdrajidouimt abi | i

her piece on changes to school turnarounds under Title I, makes the same
observation: ideally, federal poo cy woul d f#Arequire sc
plans for significantly reducing suspensions, expulsions, truancies, and
referrals to | aw enforcement agenci
focus on racial, economic, or other populations that are-repeesented

in the school s06 ?%dirhes iae Imandaes that atatdss t i ¢
should now address.

20 Finnigan, et al.infra page 203
2 Triplett et al.infrapage 215The aut hors go on to explain,

takes steps to address the “overused of excl
guidance on what might constitute the overuse of suspension and expulsion. Furthermore,

thereisnodefinbn of the concept of “discipline dis
how the closing of associatddd "~ discipline gz

22 Truijillo, infra page 162
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Trujillo makes numerous other recommendations for uses of program
funding and oversight. For instance, states can expressly prohibit Title |
funding for inteventions in lowesperforming schools from being used
for Aunt ested consul tant s, coaches,
intermediary organizations that do not have a demonstrated track record of
success in providing support to demographically sinstdrools in these
nont est based i RsShecallsforiothen spécificammardates . 0
as preconditions for t he school s r
increase mental and physical health services for children and their
families, including hiriig and/or increasing the currently allocated school
psychologist, school nurse, and social worker. Open a school clinic that is
available to both students and their families. Implement reséasdd,
whole-school curriculum forsocie mot i onal** | earning. 0

Hodge, Taylorand Frankenbengote with concern that ESSA contains
incentives and funding for charter schools to expand, but is absent of any
new mandates about prevention of racial isolation. They recommend that
Astate aut hor i dseamend chérter eliyihilityttee ensure ¢ h o
that racial isolation or promoting diversity is examined before awarding
funding to any potential charter school. Further, state authorizers of
charters should evaluate any potential impact on the diversity ofcpubli
school s, particularly where ®distri
However, these authors note that the new law:

eexplicitly states that di stricts
use ESSA Title IV funds to provide transportation to magnet
schools adong as the transportation costs are sustainable and a
relatively minor portion of the overall grant. Given the often
prohibitive nature of transportation for many students to access
choice options, this funding provision is another way in which

federal finds could meaningfully expand the choice options for
students to attend integrated schdbls.

Hopkins, Malsbary, and Morales find that ESSA made some
improvement for English Learner (EL) reclassification rules, pushing the
reporting requirement faeclassified ELs from two years, as it was under

NCLB, to four years. However, they
231d. at 163

241d. at 161

25Hodge, et al.infra page &.

%6|d. at 83
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an EL subgroup that by its definition will always underperform relative to
nonELs, thus making it impossible to determine whitdtes, districts, or
schools are succestsdmumlryeenkstd ngEESA
require states fAto develop entry and
reclassification that are coné$istent
howeve , f eder al guidance has still not
states should consider, and refining the EL category in each state is a
prerequisite for implementing policy that is responsive to EL population
size an® growth. o

Also concernd with changing the onsizefits-all accountability
measures in current law (including ESSA) are Finnigan, Holme, and
Sanchez, who advocate positive labeling for diverse schibalsis, they
write, AAccountability syddchwassforshoul
taking steps to becoming more diverse. ESSA represents an opportunity to
include such a reward system, as the legislation requires states to report
measures of 2 dheolaudquwalist yssulggest , 0
example, create categes of districts (i.e. urban, inner ring suburb, outer
ring suburb, rural) and provide them with different performance measures,
targets, and interventions, including greater capacity building and support
structures around student and family needs in thestexts that disrupt
the more technical as p3% 8uildingsuthat eachi
differentiated system would take more work and discernment on the part
of policymakers, but the benefit would be more effective interventions.

Strategy 3: Capacity-Building

Closely related to providing incentives for equity is the area of
capacitybuilding, which refers to the federal governméntor under
ESSA, the states 1 i nvestinhpwofn t he
administrators at the lelgeof the system closest to instruction. In some
form, building the capacity of states to oversee improvements in high
poverty schools has been a part of

2" Hopkins, et al.infra page 33

281d. at 40.

2 Finnigan, et al.infrapage 26. The aut hors go on to note, TfiE>
legislation are student engagement, and school climate, but states are free to select their

own indicators. We urge statistake advantage of this flexibility by incorporating

school diversity as one measure of school quality. Indeed, states could also provide

schools that have intentionally sought to attract students who are underrepresented in

their school populationswith s peci al designati@n as a ~ Di ve
301d. at 206
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Jerome Murphy, in 1971, wrote about the new administrativesstiadit
state departments of education developed as federal monies flowed to
districts3*  However, this growth in administrative capacity has been
unmatched by advances in knowledge around instructional improvement,
i.e., the technology of improving teanli and learning? In the present
day, capacitybuilding should remain an important goal of federal policy,
though there are many particular forms that aim can take. Gary Orfield, in
his article, observes that one of the unintended consequences of the new
law is likely to be the administrative overload on many state officials, who
will be unsure of exactly how and when to proceed in implementing
district and schoelevel interventions via Title I.  The ambiguity is apt to
create confusion along with fldotlity; therefore, many of these articles
can be rea@scommentary on new policy provisions as well as advice to
policymakers seeking to build the capacity for state and local
improvement efforts.

In their article, The ESEA and Teacher Workforce Mgament
SystemsBenjamin Superfine and Craig Devoto recommend that under
ESSA, states focus via Title 1l on building stronger systems of teacher
workforce management. These comprehansiystems should be aimed
at:

[M]anaging and developing the teachesorkforce, including
increasing the supply of potential teachers; credentialing;
promoting the quality of initial preparation; recruiting; hiring;
assigning teachers to workplaces and roles; promoting induction
and socialization; providing opportunitiesr fon-the-job training

for new teachers; creating more extensive professional
development opportunities for veteran teachers; generating
working conditions conducive to improving development and
performance; supervising and evaluating performance; retaining
teachers; terminating employment; and compensating, promoting,
and managing labor relatiof.

They write that while ESSA has continued to incorporate some Title 1l
subgrants to facilitate policy moving in that comprehensive direction, it is

31 JeromeMurphy, Title | of ESEA: The politics of implementing federal education
reform,41(1) HARVARD EDUC. REV. 35 (1971).

32 Susan L. Moffitt & David K. CoheriThe State of Title IDeveloping the Capability to
Support Instructional Improvemenif(3) RUSSELL SAGE J.OF THESOC. SCI. 187, 192
(2015).

33 Superfine & Devotoinfra page 286.
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stlltoopi ecemeal . AAs it stands, 0 they
states to follow, which could prove problematic for states with limited
capacities. o

Policy for English |l anguage | earne
building statelevel capacy under ESSA has the potential to make a
significant positive difference. As Hopkins et al. write, ESEA should
assi st states in building their ELL
particular populations and needs as a precondition to allocating §undin

For example, a state with a small but growing number of
newcomers who speak one or two langudgasd that has an open
or bilingual policyi might develop its infrastructure to suppor K
12 bi/multilingual programs for the languages present. On tier ot
hand, a state with a large EL population who speaks several
languages might develop its infrastructure to support the
implementation of translanguaging practices across thE2 K

conti nuum, whi ch coul d be possi b
language potly. In either case, resources can be allocated to
support the infrastructure that b

particular population and policy environment. Before allocating
resources, however, it is important to take stock of where states are

in developing their EL educational infrastructures so that funding

can be distributed in® ways that m

Trujillo, in her article on mandated interventions in {performing
schools, focuses on alternatives to the current sandtias® policies.
The School Improvement Grants program has been discontinued under
ESSA, but state policymakers shoul d
capacity for overall improvement by implementing resedased, wrap
around servi ces bdualaemotaraldaivie sarsd breadu d e n t
academi é Whieeshesackaowledges that, absent active federal
oversight and enforcement, it will be easy for states to turn to quick
Afi xes, 0O she urges states to | ook be
fedgal funds to intermediary organizations without a track record of
meaningful interventions in loperforming schools. The danger,
however, I s t hat even t hough t he
interventions, 0 there stiidlbcientift not |

341d. at 266
35 Hopkins et aljnfra page 43
36 Truijillo, infra page 161
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community about what, exactly, those are. As Gary Orfigitks RSt ates
and |l ocalities could <call al most an
basedd if the standard is | ow enoug
developing their own stalards and evaluating their own programs, they

are very likely to announce continual success as states have done in the

p a St This point illuminates the suggestions for capabitylding that

many of the authors have advanced, citing strong reseaidenee,
throughout this issue.

Two Historical Perspectives from Veteran Observers of Federal
Education Policy: Orfield and Jennings

Finally, the issue contains two overarching pieces by veteran observers
of and participants in the federal educatpmlicy process, Jack Jennings
and Gary Orfield. From 1967 to 1994, Jack Jennings served as the
subcommittee staff director and then general counsel for the U.S. House of
Representativesd Committee on Educat
founded and seed as the CEO of the Center on Education Policy (CEP),
an influential Washington, D.hased nonpartisan educational research
organization. Gary Orfield is a professor of education, law, and political
science at the University of California, Los Angelg€(A). Dr. Orfield
is the cefounder (with Christopher Edley, Jr.) and nowdicector (with
Patricia Gandara) of The Civil Ri ght
research centers on issues of civil rights and racial inequality. Dr. Orfield
has dediated his career to enhancing equality of educational opportunity
for students through scholarship and its application to communities,
particularly in the area of school desegregation.

From a historical standpoint, these two authors view ESSA diffgren
but both agree that Congress has acted quickly to undo the excess
mandates and orszefits-all model of NCLB. Both are concerned about
what such rapid deregulation may mean for Title I. Both also emphasize
that civil rights enforcement should nctange under the lawthe Civil
Rights Act and IDEA still protec Orfield looks through the lens of

37 Orfield, infra page 28.

¥0rfield notes, fAThe Department of Educatior
to use federal funds to try to prod changes in educational policy, but eh 1964 Civil Rights

Act forbids discrimination in any program or activity of any institutiorereing federal

schoolaig as all scHba?258i mitracltg, ddedni ngs wr it
revised federal role in education, IDEA would remain in effect with its student plans, due

process procedures, and similar provisions. The fun@ntbEA would be treated
similarly to denningsinfrafpage28r al ai ds. 0
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federalism, likening this period to that of the blagianting under Ronald
Reagan. Jennings looks to what he sees as the design flaws of both Title |
and NCLB for answers to the current dilemmas:

The primary shortcoming of bot h
they were indirect: Title | provided some additional funds for extra
services, and NCLB pressured teachers to raise student test scores.
Neither directly focused on improving regular teaching and
learning in the classroom. A direct approach to improvement is
now needed, and not circumspection. Title | and NCLB were well
meant reforms rooted in the times of their creation, but today the
means usedy both reforms cannot bring about the betterment the
schools need®

Jennings outlines a future federall® education strategy that has less
of a role for categorical programs than at present, with collaborative
agreements between states and #uerfal government about goals for
improving teaching and learning, made meaningful &y active
enforcement roléor the Education Department. It is this latter point that
concerns him most about ESSAwhat is too much flexibility for the
states? Bt authors are concerned about the seeming backward step for
Title | from its original purpose. Orfield emphasizes the role that scholars
have to play in the coming period, documenting implementation,
evaluating which state policies are and are not effectand in an
advocacy role, attempting to build relationships among policymakers
across different levels of government that might lead to a more
productively balanced federalism.

Conclusion

Congress acted decisively and with alacrity in enacting ESSA, and a
peri od of Amuddl i ng througho i ts [
regulations are in place. State administrators are likely to be overloaded
and somewhat overwhelmed by the new fldkipi Clearly, the stakes are
very high for economically disadvantaged students in the U.S., and we are
entering a period in which these stu
be in the hands of state and local policymakers. We would emphasize that
civil rights protections that have been in place for nearly fifty years must
remain central to federal education policy, no matter how much latitude

391d. at 12.
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state officials will now have with respect to other kinds of accountability
policies.

Therangeofidesma i n these authorso article
and debate in the policy and research communities; their careful
scholarship is a reminder that research can and should be brought to bear
in the policy process. We plan to disseminate the findingslwin the
educational policy community, as well as to state policymakers. The
influence, money, and protective authority that have been wielded by the
federal government in elementary and secondary education since 1965 are
too vital t o nited fordtleere ttes ot be pepsoned and
informed debate about ESSAGs provi si
enactment. To our way of thinking, getting federal accountability and
enforcement policies right will always be of the utmost urgency.
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Fifty Years of Federal Aid to School: Back into the Future?

Jack Jennings

In 1965, the federal government began to provide major financial aid
for education to stas and local school districtsThe Elementary and
Secondary Education Acbf that year (ESEA), the embodiment of this
new federal role, was the focus of high hope that it would bring about
broad improvement in American educatioks President Lyndon Johnson
said when he signed the legislation into lawAs Pr esi dent of
States, | believe deeply no law | have signed or will ever sign means more
to the futdwre of America. o

Fifty years later, in 2015, President Barack Obama commented on the
effects of federal s wsidey the spexificcheedsii | t
of each community.It led to too much testing during classroom time. It
often forced schools and school districts into coakiter reforms that
didndét al ways produce the kOlacha of
gave thes views in signing the Every Student Succeeds$ @&$SA), the
latest amendments to ESEAhe President also noted that the goals of the
former law were right; but, in practice, it often fell shbrt.

What happened during those fifty years to go fisamh high hopes to
such harsh criticisms?The law that President Obama signed removed
federal requirements on states and school districts and vested key
decisions in state and local officials.

" Jack Jennings is the founder and former CEO of the Center on Education Policy. He
served for 27 years as a subcommittee staff director and then as genesal for the

U.S. House of Representatives Committee on Education and Labor.

1 Elementary and Secondary Act of 1965, PutNa.89-10, 79 Stat. 27 (1965).

2 Lyndon B. JohnsorRemarks in Johnson City, Tex., Upon Signing the Elementary and
Secondary Edeation Bill, THE AMER. PRESIDENCYPROJECT(April 11, 1965),
http://www.presidency.ucsb.edu/ws/?pid=26887

3 Every Student Succeeds Act (ESSA), Pub. L. No-334129 Stat. 1802015)

4 Barack ObamaRemarks by the President at Every Student Succeeds Act Signing
CeremonyWHITE HOUSEPRESSOFFICE (December 10, 2015),
https://www.whitehouse.gov/thgressoffice/2015/12/10/remarkpresidentevery
studentsucceedsictsigningceremony
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Have we come fultircle after fifty years of federal imlvement in the
schoolsd from local and state control before ESEA back to local and
state control under ESSA7s the past the future, or is there another
possibility?

This article will explore those issue#fter briefly reviewing the half
century history of federal aid in order to understand how it became what
President Obama described, the article will suggest a way to measure the
performance of states and school districts as they use the freedom the new
law provides them.In case that progress turns out to be inadequate, the
article will also propose a way for the local, state and federal governments
to work together to improve the schools.

A Long Perspective

At the beginning of this article, it ight be useful to explain my
involvement with the federal role in educatioh.was fortunate to have
had two careers: as the principal education expert for twsswgn years
in the U.S. House of Representatives, and as founder and CEO of the
Center on Edcation Policy (CEP) for the next seventeen years.

In my first career in Congress, | got to know the original congressional
authors of ESEA Since | began my work on the Hill just after ESEA was
enacted, talking to these key members of Congresdisiading to them
gave me a good idea of how ESEA came about and what the expectations
had been at its creation.

During my time working for Congress | was the legal counsel and staff
director responsible for ESEA, its subsequent amendments, andrsimil
statutes. In that capacity, | dealt directly over the years with three
different chairmen of the Committee on Education and Labor of the U.S.
House of Representatives, set up hearings, drafted legislation, and helped
the committeeds ddhedegislative bills thmugtsthee p her
House and then the Sendteuse conference committees which had to
agree on the terms of the final legislatioMy responsibilities included
being the chief representative of the House committee in working with the
presdential administrations, dealing with lobbyists of the organizations
representing all the groups affected, and explaining the details of the
legislation to the news media.

| was an fAinsider, 0 tlgoinocstles de¥a s hi n gt
on myfirst career to note that | spent a lot of time working in Congress on

5 JACK JENNINGS, www.jackjenningsdc.corflast visited Feb. 7, 2016).
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ESEA and other federaducation and social policieOf course, many
other people were also involved in this work.

When 1 left Congress at the end of 1994, | set up the Cemter o
Education Policy to provide independent, objective analysis of federal
laws and policies, which | believed was sorely lacking amid a sea of
reports and publications that used selected factpdtify established
positions. | ' i mi ted theg to@emmds fomockaritable ndi n
foundations, and refused government funding and support from education
and other organizations because | wanted CEP to be independent and not
influenced by the views of government funders or private intefests.

The Centern Education Policyb6s products
on the implementation of the No Child Left Behind Act (NCLB), the
forceful amendments to ESEA adopted in 200R0se reports on NCLB
by the Center became mandatory reading for those in the nedva, e
Congress, the U.S. Department of Education, the White House, and
associations representing education and business at the state and national
levels. This research, which was released periodically over the course of
nearly a decade, provided timglgomprehensive, readable, and factual
information on NCLB, unmatched by any other groupn 2006,

Education Weekthe leading trade newspaper in this area, conducted a poll
of national leaders in education and reported that CEP was one of the ten
most irfluential education organizations in the count@EP was by far

the smallest of the ten in staffing and had the least amount of funding;
others included the U.S. Congress, the U.S. Department of Education, the
Bill and Melinda Gates Foundation, and elisiied larger organizatiorfs.

| retired from CEP in 2012, and have been involved since then in
monitoring and commenting on federal involvement in the schools as well
as on other issuesCur rent |l vy, the news media d
timeeducatn policy expertd or something s

6 Anne Lewis,The Evolution of the Center on Education Policy: From an Idea to a
Major Influence CTR. FOREDUC. PoLdr (Jan. 27, 201 http://www.cep
dc.org/displayDocument.cfm?Docum#d=393

" Christopher B. Swansah Janelle Barlagdnfluence: A Study of the Factors Shaping
Education PolicyEbuc. Res. CTR. 59 (Dec. 2006),
http://www.edweek.org/media/influence_studifp

8 Tom Chorneaul,.atest waiver pathway leaves NCLB altogether toothl[@sBINET
ReEPORT(May 26, 2015http://cabinetreport.com/politiesducation/latesivaiver-
pathwayleavesnclb-altogethettoothless
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During this lengthy involvement with the federal role in the schools, |
saw the good that came from this assistance and direction, such as the
inclusion of children with disabilities in regular classrooms ané th
provision of extra services to disadvantaged children who needed them to
succeed.But, | also saw the limitations of federal programs and some of
the difficulties they created for educators and administrators, such as
imposing too many regulations onnathistrators while providing too little
federal funding to fulfill the promise of the federal laws.

Those two long careers afforded me the privilege of having a seat at the
table as federal aid to education evolved from its modern beginnings until
today. In Presidents, Congress, and the Public Schdbidraw from that
unique long term involvement to lay out the history of federal aid, as well
as to address the future of school improvement.

Part I: Why Education Needs to Improve and Whether Federal
Assistance Has Helped

The Challenges

To place the federal role in education in perspective, it is helpful to
understand the past and current condition of elementary and secondary
education in the U.S.t is also useful to see the challendgks schools
have faced over the last several decades.

Public schools are pivotal to the success of the United States, both as a
society and as an economysince more than ninety percent of children
attend public schools, those institutions are teaclgp t he nati onéo
political figures, business leaders, military personnel, workers, and other
citizens. All these individuals must be prepared in school for
employment, for further learning, and for citizenship in a nmalktial,
multi-ethnic county.

The public schools have faced and still face two great challenges in
carrying out that huge responsibilityAll students need to learn more,
even those who are considered hagihieving; and every student should
receive the same higiuality eduation regardless of family income, the
property wealth of his or her school district, having a physical or mental
disability, needing to learn English, or other inhibiting factor.

Before further explaining the need to bring about both higher academic
achievement and greater equality of educational opportunity, we should

9 JACK JENNINGS, PRESIDENTS CONGRESSAND THE PUBLIC SCHOOLS THE POLITICS OF
EDUCATION REFORM, (2015).
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get a fix on the level of academic achievement of students in public
education in the United StatesContrary to general belief, American
students are not doing worse than they ditha past. Instead, pupils are
holding their own in academic achievement or even doing better as
measured by national test scores, despite challenging demographic
changes, such as many more schoolchildren froraeame families and
more children needintp learn English.Some other indicators also show
progress: the graduation rate from high school is at an historic high,
concomitantly the proportion of high school dropouts aged seventeen to
twenty-four has fallen by more than half since 1970, and celtgmng

rates have increased significantly since 1¥80In 2015, the National
Assessment of Educational Progress (NAEP) showed a decline in
mathematics achievement at grades 4 and 8 and a decline in reading at
grade 8; but it is too early to know whethifirese are aberrations or
trends!?

While keeping in mind these mostly positive trends, what is different
from the pasi and what creates the urgency for the United Statesdo act
is that other countriesdé studeents ar
doing better than ours on several important measures of educational
progress. From the 1940s through the 1990s, the United States led the
world on many indicators of educational achievement, but that record has
been eroding as the educational levelotbfer nations have risenkor
example, in 1995 the United States ranked second after New Zealand in
higher education graduation rates among nineteen Organization for
Economic Ceoperation and Development (OECB)countries with
comparable data, but by 2Ddwe ranked thirteenth among twedfiye
such countrie$® This relative decline in rankings occurred not because

10 Emily RichmondHigh School Graduation Rate t3i46Year Peak in the U.STHE
ATLANTIC (June 6, 2014http://www.theatlantic.com/national/archive/2013/06/high
schootgraduationrate hits-40-yearpeakin-the-us/276604/Andrew Mytelka,College
Going Rates for All Racial Groups Have Jumped Since ,1@8®ONICLE OFHIGHER
EDpuc. (July 10, 2014)http://chronicle.com/blogsi/ticker/collegmingratesfor-all-
racialgroupshavejumpedsince1980/25533Appendix 1 Dropout Rates of 16- 24-
YearOlds, by Gender and Race/Hispanic Origin: Selected Years, 207@ CHILD
TRENDSDATA BANK (Sept. 2013)http://www.childtrends.org/wp
content/uploads/20120/01_appendix1.pdf

112015 Mathematics & Reading Assessments, The Nations Report Card,
http://www.nationsreportcard.gov/reading_math_2015/#?graflastlvisited Feb. 7,
2016).

2The OEDC is an association of the worl dobds e
tracks economic and educational trends in its member nations.

BEducation at a Glance 2012: OECD Indicat@ECDLIBRARY (Sept. 112012),


http://www.theatlantic.com/national/archive/2013/06/high-school-graduation-rate-hits-40-year-peak-in-the-us/276604/
http://www.theatlantic.com/national/archive/2013/06/high-school-graduation-rate-hits-40-year-peak-in-the-us/276604/
http://chronicle.com/blogs/ticker/college-going-rates-for-all-racial-groups-have-jumped-since-1980/25533
http://chronicle.com/blogs/ticker/college-going-rates-for-all-racial-groups-have-jumped-since-1980/25533
http://www.childtrends.org/wp-content/uploads/2012/10/01_appendix1.pdf
http://www.childtrends.org/wp-content/uploads/2012/10/01_appendix1.pdf
http://www.nationsreportcard.gov/reading_math_2015/#?grade=4
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the United States was doing worse, but because other countries were doing
better.

Another indicator of the relative performance of Aman students
comes from the international test called the Program for International
Student Assistance (PISA)n results released in 2013, even our top high
school students did not perform as well in mathematics as top students in
many other economicallpdvanced countridd. PISA mainly assesses
student so achi evement i n readi ng, r
designed to measure studentso abilit
knowledge to redlife problems'®

The other major factor thashould compel us to adopt different
strategies in our schools is the extent of poverty in the United States and
the implications that has for the life opportunities of children born poor.
As the U. S. Secretary of Education6s
staed in its 2013 report, America does not compare favorably on this
measure with other OECD nations:

Our poverty rate for schoalge childred currently more

than 22 percedtis twice the OECD average and nearly

four times that of leading countries such as Finlakde

are also an outlier in how we concentrate those children,

isolating them in certain schi@® which only magnifies
povertyodos i mpact and makes high |
hardert®

To address those two big problemkroad improvement of the schools
and a better education for disadvantaged studethis United States
should follow through onts ideals and truly provide a good education for
every student. In addition to being the right thing to do, economics
compels us to changeA worldwide job market exists today in which

http://dx.doi.org/10.1787/ea2012en

14 PISA 2012 Results in Focus: Whatyéarolds know and what they can do with what
they knowOECDLIBRARY (OECD Publishing, 2012),
http://www.oecd.org/pisa/keyfindings/pi2®12resultsoverview.pdf

SAbout PISAOECD, http://www.oecd.org/pisa/aboutpisgast visited Feb. 8, 2016)
PISA OverviewNATA CTR. FOREDUC. STAT., http://nces.ed.gov/surveys/pigidst

visited Feb. 8, 2016)

18For Each and Every Chill A Strategy for Education Equity and Excellend.S.

DePT. oFEDUC. 15 (Feb. 2, 2013ttp://www?2.ed.gov/about/bdscomm/list/eec/equity
excellencecommissionreport.pdf


http://dx.doi.org/10.1787/eag-2012-en
http://www.oecd.org/pisa/keyfindings/pisa-2012-results-overview.pdf
http://www.oecd.org/pisa/aboutpisa/
http://nces.ed.gov/surveys/pisa/
http://www2.ed.gov/about/bdscomm/list/eec/equity-excellence-commission-report.pdf
http://www2.ed.gov/about/bdscomm/list/eec/equity-excellence-commission-report.pdf

Volume 3 Education Law & Policy Review 2016

American students will have to compete for jobs with students frony ma
countries that were earlier considered economically backward.

We ignore at our peril the economic and technological changes that
have led to higher educational demands Marshall S. Smith, a former
professor and highanking official in the Cder and Clinton
Administrations, has noted,

The challenges of a global economy, a complex and
changing international environment, and the technology
and communication revolutions have dramatically

increased our collective national need to ensure ourdutur

prosperity. As a nation, we are ever more dependent on

the quality of our human capital to carry us into a

productive and safe future. Our schools are better than
many think, but we must ask them to change and become
smartert’

Has Federal Assistare Helped Meet these Challenges?

In 1965, the federal government became a partner with the states and
local school districts in an effort to improve education in the courithe
chall enges draising the dveral quallilyoof shooling &n
providng gr eat er e qweretaddressed byehdsinewaféderad n 1
aid. For half a century, those objectivesntioued to be federal purposes.
Thus, the question is: how much did federal aid to education help to meet
those challenges?

In tha period, the federal government moechttwo different major
reforms. Promoting equal educational opportunity, or equity, was the
primary emphasis of the first movement; and raising student academic
performance was the main objective of the second reform.

The Elementary and Secondary Education Act of if&tgurated the
equity reform. That law sought improvement in general for American
schools, with a special emphasis on providing greater financial assistance
to school districts with conceations of low-income children. This
particular focus was called an equity orientation since it emphasized help
for children in need of special assistance to succeed in school.

" Marshall S. SmithRethinking BBEA in CARROTS STICKS, AND THE BULLY PULPIT:
LESSONS FROM AHALF-CENTURY OF FEDERAL EFFORTS TOIMPROVE AMERICAGS
ScHooLs233 (Frederick M. Hess and Andrew P. Kedlys., 2012).
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ATitle 1,0 the name of the | argest
to schooldistricts based on their numbers of children in low income
families. Although the initial funding for Title | was substantial, President
Johnson intended to provide very large increases in appropriations in the
following years; but, that did not come abalue to the costs of the
ViethamWar.

A decade and a half after its creation, Title | had become tightly
focused on assisting the lowestc hi evi ng student-s, mo s
ono programs that took them oied of t
instruction. During those years, millions of students received this extra
assistance, and many millions more were assisted through other federal
programs modeled on Title'g.

These other ESEA programs were also meant to improve schooling, but
they had different purposes than Tit
students.A | | these aids were called fAcate
purpose was limited to helping estudent group such as those needing to
learn English or to carrying out one purpose such as providing school
libraries with books and audiisual equipment. Most of this aid was
equity-oriented, but not all of it. These improvement strategies weic
intended to provide school districts with general operating funds or aid for
broad purposesAn exception from an earlier
program which reimbursed school districts with general aid in lieu of
property taxes when the federal govaent removed land from local tax
rolls to build military bases and such.

In essence, the theory underlying these ESEA categorical programs,
including Title I, was that providing some extra aid would help to
overcome any impediments to learning tsidents brought to school, or
to improve some aspect of a school such as through a-bgttgped
library. Improving regular classroom teaching and learning was not the
principal purpose.

During the 1960s and 1970s, students made academic pr@gress
result of these ESEA and related prograr@tudies showed an increase in
student test scores; but because of limited funding and the strictly
regulated nature of the programs, this progress was modest overidie
1980s, President Ronald Reagesed those results to eliminate dozens of
federal programs and to cut funding for the resfiter that, ESEA, in
general, became less significant in schools until the No Child Left Behind
Act 6s Padunmbility provisions took effect in 2082.

18 Jenningssupranote 9, at 5%.
19pyb. L. No. 107110, 115 Stat. 1425 (20]
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Wh a 't was negl ected i n t he 1980s0
effectiveness of ESEA were general trends that could not causally be tied
to federal aid because of a lack of data, but which had to be affected by
federal programs whose objectives were increasmaity and general
improvement. For instance, the achievement gap between white students,
on one hand, and Hispanic and African American students, on the other,
narrowed from the early 1970s, according to the longitudinal National
Assessment of Educatidrarogress.While white students improved their
achievement in reading/English language arts and mathematics, Hispanic
and African American students achieved at even greater’tates.

Title I, and federal aid in general, were instead judged by thi@lini
hopes of President Johnson and others that this aid would transform the
count r y 6 $hatsvasmot tolbes because of the way a grand theory
of change was unddunded and overegulated, thereby becoming both
too rigid and of lesser effect. The positive gains in achievement
influenced by feder al aid were not |
aspiration that the schools would greatly improve.

Wasndét the Standards/ Testing/ Account

In the 1980s this dissatisfaction with the academic results of Title | and
related programs helped to feed a movement calling for major change in
public education. A Nation at Risk a report issued under President
Reagarf? crystallized the sentimetitat major reform was needed.

The result was the second major federal campaign for school
improvement. Thi s was call ed Astandards ref

20 The Elementary and Secondary Education Act of 1965 is the basic law in this area of
federal activity. Since its beginning in 1965, ESEA has had a fixed number of years
specified for the authorization of appropriations contained in the law to fund itgiesti
Usually at the end of that term, another law would be passed to extend the authorization
for an additional number of years; and those extending laws would regularly also contain
amendments to change the provisions of ESEA or to add new provisasisof those

laws extending the authorizations of appropriations in ESEA and amending it would have
its own title. So, NCLB is the title for the ESEA amendments of 2001, and the Every
Student Succeeds Act of 2015 is the latest set of amendments to BSin,IESEA is

the continuing statute; and NCLB, ESSA, etc. are the titles of the periodic sets of
amendments to ESEA.

2ISummary of Major Findingg HE NATIONGS REPORTCARD,
http://www.rationsreportcard.gov/Itt_2012/summary.agiast visited Aug. 14, 2014).

22 A Nation at Risk: The Imperative for Educational Refdimrd. CoMMaN ON

EXCELLENCE INEDUC. (Apr. 1983), available at
http://datacenter.spps.org/uploads/SOTW_A Nation_at_Risk [A883.
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effort to develop explicit aclaede mi c
country hadnever before had such state or national standards because of
deference to local control of educati New Yor kos Rege
examinations were the exception to this lack of state academic standards.

In the late 1980s and early 1990s, state governors andebsideaders

departed from the tradition of local control of curriculum and advocated

for national academic goals, which then evolved into an effort to develop
national academic standards and some measurement of whether students
were learning that subjentatter®

The | ast f ouwo Repubdcans d eandt s tivo
D e mo c responded to this advocacy by adopting a standards and
testingapproach to school improvemerithe first reform, Title | and the
other categorical aids, remained in place, although eclipsed by this
subsequent approach to school improvement.

The new reform was simply layered on top of the earlier ohe.
technical terms, the amendments calliogacademic standards and tests
were inserted into Title | of the Elementary and Secondary Education Act,
and became conditions which statesl lto meet to receive ESEA aidh
the process, the regulatory strings on Title | and some other categorical
programs were loosenedAs a result, since then many schools receiving
Title | aid can use the funds for activities to improve the whole school
instead of concentrating on individual students who need extra assistance.

The key event for the new standarmovement was the Charlottesville
Education Summit called in 1989 by President George H.W. Bush and
attended by most of t Aa resalttof hat 6 s st
meeting, the governors worked on national education gogten, Bush
called for rational academic standards and tests, but was not successful in
having those standards adopted across the country or in securing related
legislation through Congressln the mid1990s, President Bill Clinton,
who as a state governor had worked on devetpphe national goals,
called for state standards and tesGlinton succeeded in enacting two
laws that led to statby-state development and adoption of academic
standards, and initiation or expansion of related testing progfams.

Early in this cat ur vy, Presi dent George W.
Behind Act of 2001 transformed the standards movement intarigsn
accountability. NCLB added to the federal law strict requirements for
school districts and schools to have their students score-déetamnined

23 JOHN F. JENNINGS, WHY NATIONAL STANDARDS AND TESTS? POLITICS AND THE QUEST
FORBETTER SCHOOLS9-34 (1998).
24 Jenningssupranote 9, at 38153.
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| evel s o0 nor fade pandtiest Rresitdemti Barack Obama further
increased the importance of student test scores by making them a factor in
evaluating the performance of educators. Such evaluations were in effect
required by nibtahtddcationDoe reeeipttby statef

Race to the Top grants (Rjtand of waivers from NCLB provisiors.

The | ast t wo presidentsd actions w
they resulted in pressure being placed on teachers to raise student tes
scores, both to increase student academic achievement and to determine
the effectiveness of the teachers themselv@hat was a misguided
recasting of the standards movement which not only did not achieve its
major goal but also turned many Americanaiagt federal aid.

National leaders had the best of intentions; they wanted American
students to learn moreBut, their means of attaining that goal steered
policy in the wrong direction.

The emphasis was on test scores without an accompanfyorg te
provide additional financial assistance to schools to prepare them to teach
more demanding subject matter to students. Also ignored were the great
disparities between districts in the degree of poverty among their students
and the large differensebetween districts within the same state in funding
per student.

The punitive nature of the law was also a major shortcoming.
Particularly resented by educators as unfair were the N@kBcribed
penalties for schools and districts that did not eshithe praletermined
levels of student test scoreBelinquent schools were labelled as in need
of I mprovement which the news medi a
s ¢ h o old agldition, such schools had to permit students to transfer to
another schooland to make federal aid destined for that school available
to private and public vendors of tutoringfDbamadés teacher e\
demands could eventually lead to the firing of teachers or limits on their
salaries. A Gr eat er account ahlghet téest sgodes was t h e
the name of the game.

Effects of the Two Reforms

The standards/ testing/ accountabil!]
general, significant increase in student achievement has not been attained.

25 Race to the Top Funtl.S.DEPT. OF EDUC.,
http://www?2.ed.gov/programs/racetothetop/index.hiiast visited Feb. 8, 2016ESEA
Flexibility, U.S.DEPT. OF EDUC., http://www2.ed.gov/policy/elsec/guid/esea
flexibility/index.html (last visited Feb. 8, 2016).
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In Presidents, Congress, and the RalSchools2® a thorough review of

state and national test data shows no comprehensive increase in student
achievement resulting from NCLBGO6s st
and Obamads suppl ementary push to ra

Although itsmajor purpose was not realized, NCLB did some gdbd.
hel ped teachers make better use of d
made it impossible to cover up the lack of improvement of disadvantaged
students. Wi t h Obamads progr ams, it i's t o«
definitive conclusion.

The other federal strategy, as symbolized by Title I, also brought about
education improvements through the provision of extra services to
millions of students.Over t he fifty year period ¢
greatest accomplishment has been to keep equity on the education agenda
so that students with limitations of language, poverty, or disability could
not be ignored.

Neither national strategy, howay changed American schools broadly
and positively enough to bring a good education to all studdititat goal
was part of the political rhetoric used to enact the laws containing both
national school reforms, and thus were they judged.

The primarys hort comi ng of both reformsé
were indirect: Title | provided some additional funds for extra services,
and NCLB pressured teachers to raise student test sdde@ther directly
focused on improving regular teaching and learnmthe classroom. A
direct approach to improvement is now needed, and not circumspection.

Title 1 and NCLB were wellmeant reforms rooted in the times of their
creation, but today the means used by both reforms cannot bring about the
betterment the scht® need. Therefore, a more effective mechanism
should be sought to raise the educational level of the country.

Has Congress found that means of improvement in the Every Student
Succeeds Act?Has the wheel turned back to state and local deeision
making as the answer?

The Every Student Succeeds Act

The No Child Left Behind Act expired in 2007; but because Congress
could not agree on changes, it extended NCLB without amendment from
year to year until it was replaced in 2015 by the Every Studerte®ds
Act. Congress used the annual appropriation bills as the way to secure the

26 Jenningssupranote 9, at 884.
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yearly extensions of the expiring law since by simply providing funds for
an expiring law that statute is extended for that ygaongress and the
Obama administration bohgtime through these ongar extensions to
seek agreement on legislative changes.

During that period, states and school districts complained repeatedly
and loudly about the problems with NCLB, including the goal that all
students would have to be proficient in reading and mathematics by 2014.
In the absence of congressional agreeimon change, the Obama
administration initiated a program of waivers to the states from various
NCLB provisions. Although the states were appreciative of the waivers,
many objected to the way the Department of Education granted them.
Secretary of Edud¢en Arne Duncan made the approval of waivers
dependent on the states carrying out what he considered needed school
reforms. The most contentious condition was that a state had to evaluate
teachersdé performances b?Ased on thei

In this unsettled atmosphere, local and state resentment against NCLB
grew. In fact, no federal law generated more hostility from teachers and
other educators than NCLBThat statute was denounced for causing too
much testing of school children, makinge ac her s At each to
avoid penalties, and mandating the use of unproven improvement
strategies for poorly performing schools.

Finally, on December 10, 2015, President Barack Obama signed the
Every Student Succeeds Adhlthough the congressonal sponsors of this
new law hailed it as a major departure from NCLB, the debut of ESSA is
not the end of tesiriven accountability.

I nstead of moving beyond NCLB6s bas
ESSA an i NCIh&U.S. Dapdrtmentidducation will be far
more limited in making decisions under this new law than it was under
NCLB; and, states and local school districts will be able to determine
more issues than before. But, the standards/testing/accountability
approach to school impvement lives on. Congress simply tinkered with
its details.

Some ESSA provisions acknowledge the arguments againsiritest
accountability. For instance, a fourth factor, one not based on tests, can be
included by a state in its accountabilitysegm; but that element must be
subordinate in weight to the tedtiven factors.

27 Kenneth Artz,Teachers Unions Push Back Against Teacher Evaluatittes
HEARTLAND (February 13, 2014)ttp://news.heartland.org/newspaper
article/2014/02/13/teachewmionspushbackagainstteacherevaluations
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Whether schools are succeeding will still be mainly determined through
a testbased accountability approach. States will still have to annually test
students in variouggrades, breakout the results by major student
subgroups, and intervene in persistently-jpevforming schools.

Repealed are NCLBOs provisions that
as the unachieved goal that all students would be proficient in geadd
math by 2014, federal penalties for schools and districts failing to increase
the number of students reaching proficiency goals, and federal remedies
for low performing schoolsStates will now make all those key decisions
about the goals, penaltiés not meeting the test score targets for student
performance, and remedies to be adopted in the lowest performing
schools.

Al t hough NCLB was the prime source
policies prticularly with waivers and REt grants were parayed as
Afeder al encr oac h mR#Tngtants had beem eawasledh o0 o | s
after considering whether states would adopt high academic standards,
implement prescribed strategies in low performing schools, and use
student test scores to determine the effectiveness of teach&ss.
mentioned above, waivesf NCLBGO6sSs requirements we
states agreed to conyplith provisions similarto Rt 6 s .

Those policies angered states which felt that they were too intrusive.
Teachers were also opponents because they thought it was unfair to use
stuckent test scores as determinants of their salaries and employAisot.
stirring the pot of opposition was the political right that looks upon
anything that Obama does as wrond.hey asserted that the federal
government was imposing a national curriculutne Common Core
Standards, on the states by requirin

All this opposition led to ESSA placing unprecedented restrictions on
the U.S. Department of Educatior-or example, the Secretary cannot
impose on states teachevaation systems, academic standards, or
remedies for poorly performing schoolsAnother restriction on the
Secretary is a provision that shifts the burden of proof from a state having
to justify its plan for receiving federal funds to the Secretaryntpi
prove that the state plan is inadequféte.

28£very Student Succeedst (ESSA), Pub. L. No. 1185, 129 Stat. 1802, § 8013, 8014,
8023, 8024, 8036 (2015) (Section 8013 waivers of statutory and regulatory requirements,
Section 8014 approval and disapproval of state and local applications, Section 8023
prohibitions, Sectiol8024 prohibition on federal government and use of funds, Section
8036 state control over standardsjailable athttps://www.congress.gov/bill/114th
congress/senadaill/1177/text
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So, the new law is a rejection of federal accountability provisions as
being too rigid, as well as a rebuke to the U.S. Secretary for intruding into
state matters. In contrast, the ESSA is touted by it®ngressional
sponsors as bringing freedom to the states and local school districts so that
they can be innovative in improving education. Will that be the result?

In the last section, the conclusion about both the equity reform of the
1960s/1970s ah the standards/testing/accountability reform of the last
several decades was that they did not achieve the goal of broad
improvement of American education because they used indirect means,
instead of directly aiming to improve teaching and learnihg.ESSA,
Congress and the President showed a different perspective. They opted for
continuity. The new law retains the framework of accountability while
limiting federal decisiormaking and investing those powers in states and
local districts. In other wordshey have given testriven accountability a
new lease on life.

Congress drew the wrong lesson from the experiences with NCLB.
Congressional leaders thought that a little less accountability or
accountability shaped by the states was the way to ueage an
improvement in education. The lesson that was ignored was that
accountability alone is, at best, only of some assistarfgkifting the
decisionmaking about the desired levels of test scores from Washington,
D.C. to state capitals is not the kirof change that will greatly improve
the schools. Focusing on better teaching and learning can be.

The ESSA has a fowyrear authorization period, or lifé. During those
four years, the balk in the hands of the stateShe hope is that they will
improve the schools more than was done while NGidninated the
scene. To track the effects of the new flexibility under ESSA, an
assessment of state and local activities is proposed in the next section.
The overall objective of ESSA should be to prongeeeral improvement
in education and to secure greater equity, the two general challenges to the
schools that were identified in the beginning of this articl&€hese
assessments should inform us on how those challenges are being
addressed.

29 As mentioned in an earlier note, the laws extending the authorizations of appropriations
for ESEA and amending it have set terms for these extensions. This four year term is the
length of the extension contained in ESSA.
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Part II: Looking to the Future
Tracking State and Local Success

During the next stage of federal aid to the schools, the state
governments and local school districts clearly have the upper Hdre;
succeeded in convincing the Congress that NCLB and Obama
administration actions were intrusive in state and local governance of the
public schools and that key decisioraking about accountability ought to
occur at the state and local levels.

In the next four years, to determine the effects of ESSA, a wider lens
ought to be used than one limited to student scores on state $egts.
data, as well as state NAEP results, must of necessity be included in any
comprehensive state evaluation; busttecores have their limitations as
indicators of educational quality.

It is also necessary to ask whether the conditions exist for students to
learn more and for teachers to teach more effectively, and whether efforts
are being made to create or ard those conditions.Fairness to both
teachers and students requires that both state legislatures and school
boards do everything they can so that teachers can do their work and that
students can learn.

Essential questions therefore are: how canhekp students to learn
more? And, how can we assist teachers to be more effective®ther
words, how can the best teaching and learning be achie@ud® the
answers to those questions have been provided, then evaluations of
ESSAG6s ef f ewhether statep and sthoa diskricts have created
the appropriate conditions for more effective teaching and greater learning
to occur.

What the Research Shows

An in-depth review of the research literature (contained in my B%ok)
shows certain essential elements that can lead to improved teaching and
learning: preschool programs of high quality, especially for poor and
middle class students; an improved teaching force based on high
admission standards, better training and highegr;, greater attention to
high-need schools; a more rigorous curriculum; and adequate funding
fairly distributed to pay for this undertaking.

30)enningssupranote 9 at 158184.
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Studying research and data about how to improve teaching and learning
led to those general area§o, in deérmining the success of states and
school districts in the next four years, information on those key
components should be used.

In reviewing the research in this area, these are the specific indicators
that could form the basis for annual ESSA eviadues of whether states
and school districts have created the right conditions for effective teaching
and greater learning.

1 Preparation for schooling Children should be better prepared for
school by providing fougearolds, especially those from lew
income and lowemiddleincome families, with a higlquality
preschool education.In addition, social, health, and mentoring
supports should be available to children from-oaome families
while they attend school.

1 Improvement of teacher qualityA comprelensive approach is
necessary, including (a) recruitment of candidates for teaching who
demonstrate solid academic achievement in college through such
evidence as high grade point averages and who score in the top
third of those taking the ACT, SAT, or tii&raduate Record Exam
(tests for admission to college and graduate scleow)who also
show the attributes needed for teaching; (b) preparation in an
accredited program; (c) at least a year of clinical teaching and at
least a year of induction and mentoring; (d) state licensure; (e)
evaluations that fairly measure teaching effentess; (f) salaries
commensurate with teachersé resp
retain them; and (g) working conditions respectful of teachers as
professionals.

1 Extra resources for difficult schools School districts should
recruit the most effectiveeaichers to work in schools with
concentrations of students from lamcome families, usually the
schools with the greatest academic probleenuses in pay and
good working conditions will be needed to attract and retain such
teachers in those schools.

1 Challenging content The Common Core State Standards for
reading/English language arts and mathematics and the Next
Generation Science Standards should be the basis for what is
taught since they establish rigorous learning outcont@sricula
and other leaing materials can be derived from those standards.

1 Adequate and fair funding An adequate level of funding for
public education, as documented by objective experts, should be
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provided in a stateFur t her , every student 6s
supported bythe same pepupil expenditure throughout the state,

except for variations among different areas in the cost of living.

addition to that amount, supplements for students with special
needs should be provided to school distridis.raising funds for
education, a state should treat taxpayers fairly so that the same
local tax effort produces the same level of revenue in every district
regardless of any disparities in real estate values.

Needless to say, these suggested indicators are based omspoli
dealing with serious issues that could generate contrové&syinstance,
if a state wished to expand enroliments in-gchool programs for
children from low and lower middle income families, funds would have to
be found for that policy with highancome taxpayers seeing no direct
benefits. Controversy could also occur if a state sought to better fund low
property wealth school districts and not more politically powerful higher
wealth districts. These policies are also complex, such as raisieg th
gualifications of candidates for teaching when there are shortages of
teachers, providing clinical experiences for teaching trainees on a large
scale, and ensuring better working conditions in schools with youth gangs
and severe student discipline prohke

The answer to legitimate concerns about the feasibility of these
changes is that these are the practices which research has shown have an
effect on improving teaching and learninBy considering them together,
they offer a comprehensive visiaf what American schoolshouldbe.

In my experience over the years, it is better to start with such a vision
supported by evidence than to ficompr
essential elements even before the decisi@king process begins.
Therefore, states and school districts should be evaluated on whether they
have used their new discretion under ESSA to improve the schools by
considering all these reseatishsed factors.

If these indicators are used to evaluate annually state and local
performance under ESSA, states will have an incentive to create a
researctbased system of education that is likely to improve student
academic achievemeniThese policies are not a eekot approach, such
as creating a better reading program or constgicine innovative school,
and walking away declaring victory.These changes are meant to be
comprehensive and ongoing with the emphasis on building a sound
educational system to help all children do better.

Although these state assessments wouldbbsed on effective but
difficult-to-implement policies, states and school districts have already
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made considerable progress in adopting those polidieégrefore, this is
not asking for the impossible.

Progress to Date

In considering the aims of each policy listed above, we are not standing
with building plans in hand and a dr
we are walking in as the carpenters are raising the wallsis brief
overview will give some idea of velh has been done so far by states and
local school districts.

With preschool education, considerable progress has been made
especially in programs for foyrearolds3! Democratic and Republican
governors for the last decade have worked to expane-fataded
programs, and in Congress-fmrtisan coalitions have endorsed greater
federal aid for this purpose.For instance, the ESSA contains a new
federal program of state grants to improve coordination among the
separately funded and administered prestkystems.This is one of the
very few new programs created in that legislafon.

Regarding another areaithe search
teachersi Teach for America (TFA) has
one way to raise the acadengjuality of teachers and TFA has recognized
its own shortcomings in preparing recent college graduates for the rigors
of teaching. Other groups, most notably the Council for the Accreditation
of Educator Preparation (CAEP), have also weighedGAEP ha new
standards for accrediting colleges of education so that by 2020, the
average performance of candidates for teaching will be in the top third of
those taking college entrance examBurther, new exams for states to
measure the teaching readinessasfdidates for the classrooms have been
developed both by The Educational Testing Service (ETS) and by the
American Association of Colleges for Teacher Education in a joint project
with Stanford University® The clinical training of prospective teachers

3IA Matter of Equity: Preschool in Americd.S.DEPT. oF EDUC. (April 2015),
http://www2.ed.gov/documents/eaflgarning/matteiequity-prechoolamerica. pdf

32 Every Student Succeeds Act (ESSA), Pub. L. No-334129 Stat. 1802, § 9212
(2015) (Preschool Development Grants).

33standard 3: Candidate Quality, Recruitment, and Selecti@iyNCIL FOR THE
ACCREDITATION OFEDUCATOR PREPARATION, http://caepnet.org/standards/standard
(last visited Feb. 8, 2016); New Praxis Core Academic Skills for Educators Tests
Overview,ETSPRAXIS, http://www.ets.org/praxis/about/cor@ést visited Feb. 8016);
American Association of Colleges for Teacher Educatiew Assessment for Teacher
Candidates Rolls Out After Two Years of Field Tes#nggR. ASSN OF COLLEGES FOR
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ard the mentoring of new teachers are increasingly recognized as
researckbased ways of improving the effectiveness of teachers.

With regard to the lowest performing schools, unfortunately, no-long
term solutions have emerged; but, local experiments are promising such as
a successful project in Tennessee to retain effective teachers by offering a
$5,000 bonus.With institutinga more rigorous curriculum, many states
and school districts are well on their way to using the Common Core State
Standards as the basis for developing curricula in reading/English
language arts and mathematiGeveral states have also adopted the Next
Generation Science Standardenplementation of the Common Core is
proving challenging and will take longer than first anticipated, in part,
because of loud opposition from the political right resulting in some
Republican politicians wilting in their supg of the standards and related
testing.

Progress has also been made in school finance. Since the U.S. Supreme
Court in 1973 turned over this responsibility exclusively to the states, most
states have been sued with the plaintiffs usually prevailPxgpgress has
been difficult though because state legislatures drag their feet in finding
the funds to fully comply. California offers a ray of hope since it has
created a new system for a uniform payment for every child depending on
grade, additional gyments for children with high needs, and higher
payments to districts with heavy concentrations of such childiEmat
approach is akin to the indicators in this proposed assessment of progress
under ESSA.

In sum, policies to promote reseaifizasedimprovements in teaching
and learning are being implemented in many states and school districts, or
are at least being recognized as necessaoyne policies are further along
in implementation than othersThe good news is that none of these
polices forimprovement is foreign to states and local districts, but further
action is needed to put in place for all children these elements of a good
system of schools.

Using these five areas as the basis for annually evaluating state and
local performance nder ESSA will hopefully lead to further state and
local improvements in each of these areaSuch changes may be
dependent on governors proposing new laws and state legislatures passing
legislation, as well as on school boards setting different policias.
teachers were evaluated under NCLB using test scores, so should elected

TcHR. EDUC. (Nov. 8, 2013)http://aacte.org/newdom/presseleasestatements/156
newassessmesfor-teachercandidatesolls-out-aftertwo-yearsof-field-testing
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and appointed state and local officials be held to account for progress
under ESSA using indicators of whether they have created good systems
of education benefitting all students

The Fall-back Proposal

After the four years of ESSAGs exi s
states and at the local level has not come about, it will be time-to re
consider whether simply encouraging state and local innovation is the way
to improve the quality of American educatioffhe history of the last fifty
years shows that such aeramination is bound to occur.

As President George W. Bushods Sect
Spellings, said after ESSBhe c ame | aw: inltdimc aal .| i Wetd ve
tried the local control approach before, and s aw pret t3 pi ti f
In the last fifty years, three major national campaigns to improve
education were launched because of the inadequacy of state and local
control®

In the 1960s and 1970s, discontent led to laws being enacted to
promote equal educational opportunity for children with special needs due
to state and local neglectMost notably, the Elementary and Secondary
Education Act of 1965 focused on improgieducation for students from
economically disadvantaged familiesThe Individuals with Disabilities
Education Act brought children with disabilities into the regular classroom
from isolation at home, assignment to state institutions, or segregated
classooms.

In the late 1980s, state governors promoted national education
goals which then led to national education standards and tests because
they believed they needed national action after they had done all that they
could at the state level. President @moH.W. Bush proposed creating
those national standards and tedtsesident Bill Clinton shifted strategy
and provided federal funds for states to develop their own standards and
tests.

In 2001, President George W. Bush proposed NCLB because this
reform was not moving fast enough at the state and local levidiss

34 Julie Hirstfeld Davis,President Obama Signs Into Law a Rewrite of No Child Left
Behind N.Y. TiMES (December 10, 2015),
http://www.nytimes.com/2015/12/11/us/politics/presidebaamasignsinto-law-a-
rewrite-of-no-child-left-behind.html?_r=0.

35d.

21



Volume 3 Education Law & Policy Review 2016

motivation that led to NCLB was wellhtended, but the means chosen to
implement the changes were faulty as was discussed earlier.

That history is briefly described earlier in thasgticle and laid out in
more detail inPresidents, Congress, and the Public Schodlse events
of the last fifty years point in the direction of another national effort being
mounted in the foreseeable future to accelerate improvement in education.
Locd innovation is good, as is state flexibility, but as Spellings said, we
have tried that before.

A new approach If events do lead in that direction, it would be
prudent to think now about what would be a useful way to get me
make a proposal foa policy of encouraging school improvement that
reflects what we have learned from the past.

In a nutshell, States and local school districts would agree to focus on
improving teaching and learning by implementing resedased changes,
in exchang for substantially increased federal funding in the form of
unrestricted aid for the schoolsln addition, the federal government
would, over time, phase out current categorical programs turning these
funds over to the states as they showed progress.

To be specific, the objective would be to encourage major
improvement in the education that all students receiVhis would be
achieved by focusing on having students better prepared for school before
they enter first grade, on raising the quality asftectiveness of the
teaching force, on directing extra attention to challenging schools, on
ensuring a rigorous curriculum, and on providing adequate and fairly
distributed funding for the education of all studentéiese, of course, are
the same gendrareas as were proposed earlier in this paper for annual
assessments of ESSA6s effects.

If a state was interested in participating in making improvements in
those areas, it would negotiate with the federal government on a ten year
plan to do so. The specific steps the state would take over those years
would presumably be the same list of elements that were used in the state
assessments under ESSA since these have been found to lead to greater
student achievementlf a state wishes to modify thoseems, it would
demonstrate through research how a different practice would raise student
achievement.

Once agreement was reached between the state and the federal
government, the state would receive its first increase in federal assistance
to begin impementing its plan.Using markers to measure progress, also
agreed to by the states and the federal government, implementation of the
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plan would be regularly monitored.As a state progressed, it would
receive more unrestricted federal aid for the suppfditiese changes.

At the end of ten yearsf a state were to achieve all these changes,
federal funding in that state would have doublddthis federal aid would
be guaranteed and continued as regular assistance to the state for its public
schools. Federal categorical programs would also be converted into
general aid for the states.

For this increase in funding and greater freedom on use of those funds,
a state would have implemented the practices that research has shown
would lead to greatetiwdent achievementThe students in that state will
be better prepared for school before they enter, teachers will be more
gualified, better trained, and receiving greater support to be effective.
Students will have learned a more demanding curriculuch tlze schools
will be adequately funded with those resources fairly distributed.

That is the conceptWhy should this idea be considered as a national
policy to improve the schools?

Key questions Since this is such a different way for the deal
government to provide assistance to the schools, and such a different way
for the states and local school districts to interact with the national
government, it might be helpful to ask some questions about the concept.

1. Why is this proposal beinguggested
As discussed above, American public schools need to improve so
that students are prepared as adults for a more challenging world.
The two federal school improvement strategies of the last half
century, for reasons described, are not adequditientg about such
broad improvement in the school§he ESSA as an accountability
measure suffers from the same limitatiomherefore, a different
way must be found.

2. Why focus on teaching and learniry
Students and teachers are at the heart of educathether it is in
regular public schools or in charter schoolsCreating the
appropriate conditions for greater student learning and for more
effective teaching should therefore be the proper focus of a
national effort to raise the quality of schools.

3. How is this really different from what has been tried bef@re
As mentioned, a more direct approach is needed to improve
teaching and learning, since the indirect methods of the two federal
strategies have not been sufficiefut, if the federal governant
is to encourage a direct approach, it must be a cooperative venture
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with the states and local school districts since the states are
responsible for the schools under state constitutions and school
districts actually operate the schoofeeking such major change
requires all the major actors to participate.

4.1 sndét this proposal wunrealistic i
Policies that are difficult to implement are included in this proposal
because research has identified them as improving teaching and
learning and leading to increased student achievemdiitese
changes create a vision of what American schools can be to
provide each student with a good educatioin the political
process, compromises are usually necessary to get anything done;
but to guide the process, it is important to start with the right vision
of how all students can be wetlucated.

5. Why would stags participate in such a difficult process?

If state leaders believed that these policies would make their
schools better, they would be willing to engage in seeing how they
could be implementedBut, because of the scope of these changes,

this must be avoluntary process, not dictated by the federal
government , as was discovered wi
states. A very strong incentive for the states would be the
increased and flexible federal funds that would be available on a
continuing basis to gyplement their own funds.

6. How would an agreement be reached between an interested state
and the federal government?

State leaders and local representatives would negotiate with the

Uu. S. Secretary of Edwucati dhe on th
beginnng point would be the general areas and the specific
elements identified by research as effective (referenced in the state
assessments above); but a state could propose other elements,
either as substitutes or additionall final components of the plan

must have a research basis showing their effectiveness in
improving teaching and learning.

7. What if Congress did not fund this law?

If an agreement is reached between the federal government and a
state, federal responsibilites would be to monitor state
implementation and to provide fuimg. State and local
responsibility would be to implement the agreemdhthe federal
government did not provide funding, the state would be relieved of
its responsibility to carry out the agreemerit.the state did not
implement the agreement, then the federal government would not
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provide the increased, flexible aid it promisedDuties and
responsibilities would run in both directions.

8. Is this just a block grant to the states, or is it a federal takeer
of the schoat?
A bl ock grant, such as Reaganodos i
federal programs and gives those funds to the states with few or no
strings attached, with the funding level generally reduced from the
amounts in the consolidated program®n the otherextreme, a
0f edermMert akfe the school so was a
Duncan set precise conditions for the receipt of Race to the Top
funds and NCLB waivers.This new proposal is neither of those
extremes. Unlike a block grant, specific researbhsel
components to improve teaching and learning would be included in
a stateobs pl an; and t he state w
funding on a guaranteed and continuing basislike rigid federal
programs, in this proposal a state would voluntarily agoee
participate and would negotiate on the components of the plan as
well as agree to the markers of success.

9. How would happen to the traditional federal role of ensuring
greater equity?
The purpose of this proposal is to improve American education
acrossthe board. Of necessity, this includes the schools with
concentrations of children from leimcome families since those
schools often face the greatest challendes:. instance, in writing
state plans, specific components would include improving the
gualty and effectiveness of the teaching force, which would have a
major beneficial effect on schools that concentrations otinl
from poor families attendThe proposed policies are meant to help
all students but a disproportionate beneficial effectld@gcur in
the education of those needing extra assistance.

The history of school reform over the last fifty years has certainly
shown that it is not an easy taskhe daunting changes in this proposal
may seem unreachable, but so was the posgibilia man walking on the
moon when President John Kennedy set that as a national goal in the early
1960s.
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It is important to have a clear idea of where you want to go if a serious
goal is the objective Otherwise, we would be in the situation bet1%"

century Zen monk who said: FPHaving
Costs
The feder al government 6s speci al co

provide additional funds to the states to solve these difficult probldims.
illustrate the amounts of money involved, the appropriations for the
elementary and secondary education programs in the U.S. Department of
Education for fiscal year 2015 will be used.

The proposal in the first tsyppmar of
would increase federal education funds in that state by an additional 20
percent. In fiscal year 2015, Title I, IDEA, and other categorical grants
totaled almost $35 billion.If all states chose to participétean unlikely
situatiord the extra funohg would be about $7 billion.

If another 40 percent were awarded to all states in the fifth year, the
cost would be another $14 billiorAt the end of the decade, the final 40
percent payment to all states would amount to an additional $14 billion.

Therefore, the total costs if all states participated and fully carried out
the policies would be an additional $35 billion, in current dollars, over the
present level of support, with all of the aid after theytear mark being in
the form of genexl rather than categorical aidhe federal contribution to
public elementary and secondary education would thus be doubled, from
$35 billion to $70 billion, representing an increase from 10 percent of the
total costs to 20 percent.

Where would thedderal government find the extra federal funds for
the new $35 billion? One possibility would be a faster wiabwn of the
war in Afghanistan. That war and the Iragi war have cost the United
States $6 trillion, according to a study done by the Kennetiyp@ of
Government at Harvard University.The interest alone on the debt
assumed to pay for those costs is $260 billion as of early 20flthe
Afghan war were to finish earlier, less money would be spent on war and
more could be spent on education.

Another possibility is to look for the funds in other parts of the
Department of Defense budgeEor instance, the initial payment of $7
billion to all the states to participate in implementing all these reforms
could be found by eliminating just oneamnplane. Each F35 Joint Strike

36 |kkyuu, Zen Buddhist priest (1394481).
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Fighter costs $7 billion, according to the National Priorities Organization.
In subsequent years, the fifth year payment of $14 billion could come
from axing two planes.For the tenth year payment, two more would go
on the chopping block.

Since these payments to the states are meant to be annual, ongoing
support once state reforms are implemented, it may be necessary to
identify other sources of fundingne avenue would be to eliminate some
waste and fraud in thé®epartment of Defense, the Department of
Homeland Security, and the National Security Agendjose agencies
have had huge increases in their budgets since dlthose vast sums of
money, there are bound to be items that are wasteful, and perhapis ther
even some fraud in contracting.

Another possible source of funding is a federal tax on new supplies of
energy produced by improved methods of obtaining sources for Aiel.
tax on fracking, a means of extracting increased amounts of oil and gas
from rock formations, could produce the needed reversiace March
2008, oil production has increased 58 percent in the United States, and
natural gas output has risen 21 percent, according to federal and
international agency statistics cited in tiMall Street Journal These
devel opments have made the United St
both fuels. Why canot we have two nati one
independent, and to have betdelucated children? We would be
investing for the future if weeducated our children better while we
enjoyed this increase in supplies of energy.

In 2009, the Congress passed the American Recovery and
Reinvestment Act (ARRA) during the economic recession. The ARRA
doubled the funding for the major categorical gyeons, provided the
states with nearly another $100 billion of general aid to schools, and gave
the U.S. Secretary of Education more than $5 billion for Race to the Top
and other programsWhile that legislation provided those funds over two
to three yea, it demonstrates that substantial increased funding is
possible, if the political will is there.

In sum, squeezing out waste and abuse, eliminating some weapons,
and/or raising some taxes on new supplies of energy would provide the
fundstobringbhout comprehensive reform in
The only question i's whether t he né
determination to do this.They assert repeatedly education is important;
now the issue is: will they do something about it?

27



Volume 3 Education Law & Policy Review 2016

Some Additional Points

School finance If adopted, this new federal role would stabilize the
funding base for public education in the country through diversifying
financial supports.The federal government has the fiscal capacity to help
with this dversification by doubling its support of education because it
has broad taxing powers and a national taxing base.

Local school districts and state governments currently provide 90
percent of funding.School districts rely mainly on local propertyés,
and state governments receive their revenues from income taxes, sales
taxes, and other source3he states vary in how much they rely on each
of those sourcesFor example, Florida is dependent on sales tax revenue
since it does not have a stateane tax.

In an economic recession, state sales tax and income tax receipts fall,
leading to lower state revenueSince states must balance their budgets
every year regardless of any such decline in revenues, funding for public
education is at risk menever there is an economic downturn.

The revenue that local school districts receive from real property
taxation is more stable than state revenugg in an economic downturn,
school districts also run the risk that property tax revenue wilhishfi
property values decline or if property is abandoned.

If the federal government were to provide a larger share of the costs of
education, this would bring greater stability to school funding to protect
teachersé | obs an dof educdtienrStatesssBoalchltei a |
required to maintain their own financial support of education so that the
increased federal funds would in fact be additional to, and not in lieu of,
current state and local funding.

IDEA. In this revised federal rol@ education, IDEA would remain in
effect with its student plans, due process procedures, and similar
provisions. The funding for IDEA would be treated similarly to other
federal aids. The state funding formula as proposed would require
supplemental payents to school districts for students with special needs,
such as children with disabilitiesSTherefore, there should be no decrease
in funding for the education of children with disabilities.
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Consitutional and Legal Guarantees

In 2002, during his weekly radio address following passage of the No
Child Left Behind Act, President George W. Bush declared that
fifeducation is the grea¥ AtthewWwitionalr i ght s
Action Network gala in April 2011, PresideBarack Obama echoed that
senti ment : ARThe best possible educat
in determining whether [our children] succeeB. u t itdéds also w
determine whether we succlestke.civill t s t
rightsi ssue of® our ti me. o

These presidential assertions emphasize how crucial it is today for
children to receive a good educationThese statements are also a
reminder that the battles of the 1950s, 1960s, and 1970s to secure basic
civil rights for African Americans and other racial and ethnic minorities
involved multiple strategies, including seeking U.S. Supreme Court
rulings, congressional approval of civil rights legislation, and creation of
federal grant programs.

If attaining a good educatias as important as Bush and Obama have
said, then that objective cannot be left solely to the state grant program
described in this articleOther ways ought to be used to broadly achieve
this policy, similar to the means used to secure civil rights albr
Americans in the last century.

For those reasons, the Rodrigtfedecision handed down in 1973 by
the U.S. Supreme Court should be challenged and a reversal sdihght.
ruling declared that education is not a fundamental right under the
Constituton, thereby limiting access to the federal courts for those seeking
a better education for childrefThis situation has changed since 1973, and
experts believe that there could be a different outcome today.

Another strategy is to seek an amendmemt thhe Constitution
establishing a right to educatiorA statute for education similar to the
Civil Rights Act of 1964 would be an additional means of ensuring a right
to education.

| will not go into greater detail on those issues because the dbthis
article is on the need to find a grant program that seeks the improvement

37 George W. Bush: Weekly Radio Address (Jan. 19, 260#5R. PRESIDENCYPROJECT,
http://www.presidency.ucsb.edu/ws/index.php?pid=250#:t visited Feb. 8, 2016).
38 Remarks by the President at the National Action Network Annual, Ga&aWhite
House (Apr. 6, 2011, 6:01 p.m.).

39 San Antonio IndepSch. Dist. v. Rodriguez, 411 U.S. 1 (1973).
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of the education of all childrenThe book explains these other points at
greater length.

Conclusion

President Johnson would undoubtedly be disappointed with the
criticisms of federal aid to education that his successor, Barack Obama,
voiced on signing the | atest amendme
and Secondary Education AdBut, Johnson would not become defensive
and try to divert criticisms.Rather, havould ask what could be done to
make ESEA more useful in the battle to improve education.

That has been the principal purpose of this adidte get beyond the
criticisms and to find a different, more effective way to improve the
schools.

The country is still mired in a policy grounded in getting increased
scores on state tests, achieved by whatever means, as the way to improve
education.Success is declared when an overly rigid federal accountability
statute is replaced by a less forceful actabitity law. The difference is
that the consequences for not raising scores are decided by state
authorities and not by federal ones.

The proposal made in this article is meant to get us to think differently.
To start the debate, this proposaksas the objective the improvement of
the daily interaction between students and teachiéns purpose can only
be achieved if local school districts, the states, and the federal government
work together and not at crepsrposes with one anothett also is best
done using research as a guide to what has been shown to WMoisk.
would be different than in the past.

Since | worked on national legislation for nearly three decades, | am
well-aware that what is proposed here in all its detail wouldifeult to
pass in Congress at the present tiniis concept would, though, present
a vision of what American schookhould be. Every child should be
prepared for school. Every teacher should be qualified, tveefied, and
supported. Schools mustath challenging subjeatnatter, and every
chil dés education should be adequate

This ideal situation will not be achieved today or tomorrow, but it is the
type of education the country should strive for. My hope is that others will
be emboléned by this article to look for better ways to improve the
schools than the testiven accountability approach we are using today.

President Johnson worked day and night to get his vision of a better
world into law. In our times, we must work as hard to find the
appropriate way to make a good education available to all children.
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Implementing Responsive Federal Policy for Bi/Mitilingual Students

Megan HopkinsChristine Brigid Malsbary &P. Zitlali Morale$

It is estimated that one in four public school students in the United
States will be an English learner (ElYy 2025 The Elementary and
Secondary Education ACESEA) has historically played an important
role in the development of national capacity to support ELs, and
accountability provisions that first appeared in its 2001 iteration (i.e., No
Child Left Behind or NCLB) shed important light on the EL subgrdup.
Yet even with the passage of the Every Student Succeeds Act (ESSA) of
2015, which affords states and school districts more flexibility to adopt
approaches that meet the needs of their particular students and échools,
federal policy continues to offerttlie to no guidance, and few incentives,
to create conditions t hat facilitat

" Megan Hopkins is an gsistant Pofessorin the Department of Curriculum and

Instruction at théJniversity of IllinoisChicago. Christine Brigid Malsbary is ¥isiting

Assistant Professor, Education Department, Vassar Colleggitlali Morales is an

Assistant Professor in the Department ofi@ulum and Instruction at tHéniversity of
lllinois-Chicago

1 We use the terrnglish learners (ELsWhen referring to policy, achievement, or

demographic trends ari/multilingual studentén all other cases to draw attention to

st ude nt sratheptlman their timitatibnsSeeOfelia Garcia, et alFrom English

Learners to Emergent BilingualEQUALITY MATTERS6 (2008),
http://www.equitycampaign.org/i/a/document/6468_Ofelia_ELL _Final.pdf (stating that
AEngl i sh | angua geergent klingnadsThat isathreughisechoof aadc t

through acquiring English, these children become bilingual, able to continue to function

in their home | anguage as well as in Engli st
2 English language learnefface unique challengeslATa Ebuc. Assin 1 (2008),
http://www.nea.org/assets/docs/HE/ELL_Policy_Brief_Fall_08_(2).pdf.

3 Megan Hopkins et alFully Accounting for English Learner Performance: A Key Issue

in ESEA Reauthorizatiofi? EDUC. RESEARCHER101,1 01 (2013) (fiThe No Ct
Behind (NCLB) Act of 2001 reqresented a step forward in federal policy for these

students in two ways: (1) The law fostered greater inclusion of ELs in starizreld

instruction, assessment, and accountability, and @piight wider attention of
policymakers and educators to ELs® | anguage
4U.S. Department of Education Takes First Steps to Transition to NewlL&ADEPT.

OF EDuC. (2015),http://www.ed.gov/news/preseleases/uslepartmeneducatiortakes
first-stepstransitionnewlaw.
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academic growth in ways that build upon their bi/multilingual assets and
capabilities.

The year 2014 marked the 4@Gnniversary ofLau v. Nitols® a
landmark Supreme Court case in the education of language minority
studentsthat mandated the provision of equal and equitable public
education services for students designated as Blthough the resulting
Lauremediesencouraged the use of bilingual programming, few resources
were provided to states, districts, or schools to enable their
implementation.Eventually, federal support for bilingual education ended
in 2001 with NCLB, when all references to bilingual edigratwere
removed from federal education polityand testing and accountability
mandates embedded in the statett tode factoEnglishronly policies in
many localeg. Although the ESSA law includes modest improvements

with respect to accountabilityf&fL. achi evement , feder al

on bi/multilingual education continues to reverbefate.

Particularly problematic for ELs are stipulations in TitléNithin Title
,° blunt measures of English learner achievement continue to be
supported INESSA t hat do not consi der
language proficiency after they have been enrolled in U.S. schools for just
one or two year¥ This oversight places unrealistic and unfair
expectations on studentsand on their teachers with regpect to the
academic performance of ELs on tests administered in Efdglihat is,

5Lau v. Nichols, 414 U.S. 563 (1974).

6 Patricia Gandara, et aL.egacy of Brown: Lau and language policy in the United States
28 REV. OFRES. IN EDUC. 27, 39 (2004).

7 KATE MENKEN, ENGLISH LEARNERS LEFTBEHIND: STANDARDIZED TESTING AS

LANGUAGE POLICY 4 (2008).

8 An exception is under Title VI, which supports native language instruction within
Indian, Native Hawaiian, and Alaska Native education.

9 EveryStudent Succeeds Act (ESSA), Pub. L. No.-954129 Stat. 1802 (2015).

10 ESSA offers two options for including recentiyrived ELs in Title | accountability.

The first option mirrors NCLB6s approach,

language ds test and related reporting requirements during their first year in U.S.
schools, and then must be included in testing beginning in their secondieasecond

option requires states to test recently arrived ELs beginning in their first year in U.S.
schools, but allows states to exclude their results in the first year and report a measure of
growth in the second year, with regular inclusion in state reporting beginning in the
studentés third year.

11 SeeHopkins et al.supranote 5, at 10%statingt hat @AEducators are
ensuring that all ELs become pmént in English, but it takes time for children to

acquire English language proficiency even in the best instructional setGugsent

federal accountability provisions ignore thesyelopnental factors, and as a result,

school systems are required to set unrealistic academic performance expectations for ELs
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even though ELsO | evel of | anguage
their performance on academic te$tsESSA mandates that ELs
participate in academic content assessts in English in addition to
English language proficiency assessmentzailure on these tests can
result in grade retention and ngraduation for students, as well as
consequences for schools like school closure or turnaromndew York
State, forexample, ELs have the lowest graduation rates (25%) and
highest dropout rates (28%) of all studefitsin contexts with similar
statistics, educators report experie
scores in the absence of curricular standards auress that could
support them, resulting in educators feeling isolated and demor#lized.
Finally, EL reclassification rules, which remove students from the EL
category four years after they meet exit criteria, mean that there is a
Arevol vi ngdensowho are idehtified asuELSAlthough the
four-year reporting requirement for reclassified ELs in ESSA marks an
i mpr ovement o wyear redlieindht) this stiputation still
creates an EL subgroup that by its definition will always underperform
relative to norELs,!® thus making it impossible to determine which states,
districts, or school s aamenesdtfccessf ul
Under ESSA, standards, assessment, and accountability for English
language proficiency are fully integeal under Title I, rather than under
Title 1117 as in NCLB, which is the portion of the law focused on English
learners and immigrant student§itle |1 in ESSA requires states to adopt
English language proficiency standards that correspond with staentont
standards in language arts, mathematics, and science, and administer

who are not yet proficient in EnglisiThis undermines both the meagfulness and the
credibility of the accountabilty syt e m and acts to demoralize te
12 KENJIHAKUTA & ALEXANDER BEATTY, TESTINGENGLISH-LANGUAGE LEARNERS IN
U.S.ScHooLs(2000).

13 Kate Menken,From Policy to Practicein the Multilingual Apple:Bilingual Education

in NewYorkCity 14 INT& J. OF BILINGUAL EDUC. AND BILINGUALISM 123-133 (2011).

14 Christine Brigid Malsbary & Mollie Appelgat&/orking Downstream: A Beginning EL

Teacher Negotiating Policy and Practicky LANG PoLOr 27 (2014).

15 MARGARETHERITAGE, ET AL., ENGLISH LANGUAGE LEARNERS AND THENEW

STANDARDS (2015).

¥idat 102 ( st ableiidangficatidn and reclagsification a
procedureséproduce a O0revolving doordo effect
proficient students enter the EL subgrolgnder curent policy, the more successful

schools are in reclassifying their ELs, the more poorly their EL subgroup performance

|l ooksé. This poses a problem for accountabil
about the performance of the EL subgroupondtng m out comes o) .

1720 U.S.C. 8801 (2001).
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assessments of English language proficiency and report results for all ELs.
While these stipulations for the first time explicitly connect language and
content in federal law, the das remains on English language
development, and the development ofdai multilingual proficiencies for

ELs are not addressed or even mentioned in the law.

Moreover, Title Ill, which offers assistance through a formula grant
program to state and laceducational agencies to develop instructional
programs for ELs, includes no explicit support for the design,
development, or implementation of-bor multi-lingual instructional
programs. Such programs would support students identified as EL in the
devdopment of both language and academic preficy (more on this
below). Moreover, given the aforementioned limitations related to
defining the EL subgroup, Title 11l funds tend to be focused on students
currently identified as EL and do not provide resources to foster the
continuing linguistic and academic development of s=ifeed ELs over
the long term.

As the number of English learners continues to grow in districts and
schools nationwidé® and dropout rates for this population remain
alarmingly hight® it is imperative to revisit federal educational policy for
the vast and diverse group of students subsumed under the EL subgroup.
That is, vhile the EL subgroup in the U.S. is increasingly culturally and
linguistically diverse, especially given shifting patterns in global migration
processe¥’ f eder al poloiney si emaifnist si al | . 0
federal policy must include explicit guidance and support for states to
devel op educational systems that val
bi- and multilingual capacities, and are contextualized to accommodate the
cul tur al and community assets embedd

Specifically, we argue for the implementation of what we term
responsive federal policyegarding the education of ELs in the United
States. Given that states vary dramatically wétbpect to: (a) the size and
diversity of their EL populations, (b) their existing educational
infrastructures for ELs, and (c) their institutional memories related to

8 The Growing Numbers of English Learner Studevtgd CLEARINGHOUSE FOR
ENGLISH LANGUAGE ACQUISITION1 (2011),
http://www.ncela.us/files/uploads/9/growing_EL_0910.pdf.

19 Rebecca Callahaithe English Learnebrop Out Dilemma: Multiple Risks and
Multiple ResourcesCALIFORNIA DROPOUTRES. PrROJ (2013),
http://www.cdrp.ucsb.edu/researchreport19.pdf

20 Changing patterns of globalization and remittand@sy REs. CTR. (2013),
http://www.pewsocialtrends.org/2013/12/changingpatternsof-globalmigrationand
remittances/.
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bi/multilingual programs and practices, federal policymakers must
consider and be respows to all three of these dimensions when offering
support and guidance to statetn Part | below, we present empirical
evidence that supports the implementation of bi/multilingual educational
programs and practicesln Part Il, we define and describiet three
aforementionedlimensionsand present a framework for examining state
EL contexts that can guide the implementation of responsive federal
policy. In Part Ill, wemake recommendations with respect to how this
framework can be employed to create renagobust state educational
systems for bi/multilingual students.

Why Bi/Multilingual Education?

Since NCLBOGs passage i n 2001, wh e
included as a subgroup within federal law, the knowledge base related to
EL instruction hasadvanced considerably. As we move toward
implementation of ESSA, it is important that federal and state
policymakers take these new research findings into account as they refine
and implement policies for ELs.In particular, although there remains
muchdebate about the most effective ways to instruct English leainers
especially ELs who vary demographically and generatioftallas many
as five quantitative research synthédésve demonstrated the superiority
of bilingual approaches, particularly foeading achievement English
These metanalyses compared outcomes for ELs in bilingual and English
immersion programs, and each concluded that teaching ELs to read in both
their primary language and in English generates superior achievement in
both languages. Importantly, none of e syntheses uncovered any
achievement advantages for children in Engtisly programg3

2! Claude Goldenberd@,eaching English Language Learners: What the ResearchdDoes
and DoedNotd Say32 AMER. EDUCATOR8 (2008).

22 David J.Francis, et al.l.anguage of Instructigrin DEVELOPING LITERACY IN A

SECOND LANGUAGE REPORT OF THENATIONAL LITERACY PANEL 365-410(Diane August

& Timothy Shanahan eds., 2008gy P Greene A MetaAnalysis of the Rossell and
Baker Review of Bilingual Education ReseaPdBILINGUAL RES. J.1(1997); Kellie
Rolstad, et al.The Big Picture: A Metanalysis of Program Effectiveness Research on
English Language Learnefi® EbuC. PoLdr 4,572 594(2005);Robert E. Slavin & Alan
CheungA Synthesis of Research on Language of Reading Instructi@mdpish
Language Learnerg5 Rev. OF EDUC. RES. 247 (2005); Ann C. WilligA MetaAnalysis

of Selected Studies on the Effectiveness of Bilingual EducsiBav. oF EDuC. RES.

269 (1985).

23 Diane August, et alRestrictive State Language Policies: Afeey Scientifically
Based?in FORBIDDEN LANGUAGE 139158 (Patricia Gandara & Megan Hopkins eds.,
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Additionall vy, a recent study e x ami
language proficiency, and academic achievement across four instructional
models revealed that, v ELs enrolled in twdanguage programs were
reclassified as English proficient at slower rates than ELs in English
immersion programs, they caught up with their peers, and even surpassed
them, by middle school, with the greatest gains evidenced in dBngli
language arts achievement and English language proficténcy.

Moreover, a burgeoning body of scholarship has uncovered the
potential for translanguaging pedagogies that position bi/multilingualism
as a resource for learningfranslanguaging reconeptualizes language
as a fluid and dynamic system and supports the use of any linguistic
resource a student has at his or her disposal to facilitate teaching and
learning. Translanguaging practices have been leveraged pedagogically
where bilingual instruton may not be sufficient, such as in classrooms
that are comprised of five or more home languages and/or language
varieties. In these classrooms, teachers view students as collaborative
partners who are encouraged to use all of the linguistic resawra#ésble
to support their learning, and who -tmach multilingually through
translation or other practices to support their p&eihen implementing
translanguaging in the classroom, teachers in multilingual contexts
emphasize reading and writingindte nt s6 home | anguages
regular practices like translating key vocabulary into all of the languages
represented in the classroémRecent empirical studies have shown that
translanguaging practices can facilitate meamraking and a positive
learning environment, and that the use of translanguaging practices can
promote student engageméht. However, because translanguaging
practices are not currently used systematically at a-sogke, findings
from comparative studies that examine studeantcomes (like those
outlined above related to bilingual programs) are not yet available.

2011).

241lana M.Umansky, & Sean F. RearddReclassification Patterns among Latino
English Learner Students in Bilingual, Dual Immersion, and English Imarersi
Classroom$1 AMER. EDuC. RES. J.879, 9067 (2014).

25 OFELIA GARCIA, BILINGUAL EDUCATION IN THE 21ST CENTURY45(2009).

26 Christine Brigid Malsbaryl. i anad6s | earning in a democrati z
PEDAGOGIES AN INT& J.(in press).

27 Christine Brigid MalsbaryTeachers as creative designers in transcultural and
multilingual contextsURB. EDUC. (in press).

28 OFELIA GARCIA & L1 WEI, TRANSLANGUAGINGLANGUAGE BILINGUALISMAND
EDUCATION92 (2014).
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Considering the evidence supporting bi/multilingual approaches to
educating English learners, policy should be developed and implemented
that allows for and feters their use across thelR continuum.The need
for policies that support bi/multilingual instructional approaches through
secondary school is increasingly acute, given that adolescent newcomers
who need to learn English are among the most vulnegablegs of EL$
and that longterm English learners are insufficiently served by current
programs. Longerm English learners (LTELS) are students who have
been enrolled in U.S. schools for six or more years, but who have stalled
in their progress toward Kghsh proficiency, and are struggling
academically due to their limited English skilfs.In large part due to
ELsO6 | ack of c o ngsadlitg pfragnarhs arddnsteigian int o h i
the early graded, an increasing number of middle and high schools are
grappling with how best to meet LTE]I
needs. Yet the use of bilingual instruction with secondary students is
extremely limited, suggesting the need for policy not only to support
bilingual approaches H2, but also to pla particular emphasis on
providing resources to implement bi/multilingual instructional programs
and practices at the secondary level.

State-Level Dimensions of Bi/Multilingual Education

Given the empirical evidence supporting instruction that draws on
studentsé bi/multilingual capabiliti
and guidance must be in place to facilitate the development of state
educational systems that employ bi/mlimMgual programs and/or practices
(e.g., translanguaging). Yet these state systems must be contextually
appropriate and tailored around three separate but related dimensions. To
characterize these dimensions and explore their variation between states,
we drew upon a variety of data sources: EL demographic data from the
National Clearinghouse for English Language Acquisition (NCELA),
policy reports from state departments of education and other educational
organizations, empirical studies of language pdi@ad programs in the

2% Deborah J. Short & Beverly A. BoyspiHelping Newcomer Students Succeed in
Secondary Schools and Beyp@dR. FORAPPLIEDLINGUISTICS (2012
http://www.cal.org/resourceenter/publications/helpingewcomerstudents

30 Laurie OlsenMeeting the Unique Needs of Long Term English Languageners
NATA EDUC. ASSN 4 (2014),
http://www.nea.org/assets/docs/15420_LongTermEngLangLearner_final_#db 3
14.pdf.

31 SeeGarcia & Weisupranote 30, at 68
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U.S., and observational data collected by each author in her state
context(s).

In this section, we describe these three dimensions and present a
framework for examining and delineating state EL educational contexts.
A frameworkis a useful conceptual tool as federal policy is implemented
because it keeps critical dimensions at the forefront and allows policy
guidance to offer leadership and to remain flexible and contexiliad
contextualization of policy is essential, as fiedigoolicies are necessarily
negotiated and adapted as states develop educational systems for ELs in
their particular settingsWe argue that, whatever system a state designs, it
must (a) be appropriate for its EL population, (b) build on existing
educatonal infrastructures, and (c) use available institutional memory (see
Figure 1). In other words, all three dimensions must be employed in
responsive federal policy that supports states in improving their EL
educational systems.

Figure 1: Components ofa State Educational System for
Bi/Multilingual Students to be Considered in Responsive Federal
Policy

Population
Size, Growth,
and Diversity

State
Education
System for
English
Learners

Institutional
Memory

Infrastructure

Dimension One: EL Population Size and Diversity

The size and diversity of a stateods
under current federal policy, despite how these factors affect necessary
resources and services (e.g., availability of language programs,
experienced teachers, knowledgeableniadstrators, etc.). We discuss
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two issues relevant to EL population size and diversity: the proportion and
growth of the EL population, and the diversity of needs that exist within
the EL label.

Proportion and growth States vary tremendously terms of the
proportion of students who are considered ELs and in the growth of their
EL populations. In some traditional immigrant destinations, for example,
ELs make up as much as 15 percent of the student population, and EL
population growth is statior in some instances is declining (e.g.,
California and Arizona§? For states on the other end of the spectrum, the
proportion of ELs is much smaller, at 3 to 5 percent, yet EL population
growth is exponential; for example, new immigrant destinations like
Arkansas, Nebraska, North Carolina, and Pennsylvania are all
experiencing over 100 percent EL population grot¥th.

Proportion and growth may make developing coherent EL educational
systems in states with large proportions or high growth of ELs more
urgent. However, statesd6 responses to
different. In states with large proportions of ELs but low growth, there is
likely a longer state history of bilingual education programs and/or
practices, which may mean pockets of suppmdevelop and implement a
state education system that encourages bi/multilingualism (see our
discussion below related to infrastructure and memoryln new
destination states, on the other hand, there are likely fewer resources to
draw upon, as many dtiiese states rely on Englislominant models such
as English as a second language (ESL)-quilor puskin that separate
bi/multilingual students from their peets. In these locales, more
guidance and support is necessary, as systems will be builtfeypen
existing scaffolds.

While these differences in proportion and growth have implications for
the resources states need to develop robust bi/multilingual education
systems, an important issue to note is that some of the besiaten
differences InEL population size are due at least in part to how ELs are
identified and reclassified.That is, until the passage of ESSA, federal
policy did not support consistent methods for identifying and reclassifying

32 SeeNational Clearinghousesupranote 20.

3d.

34William A. Kandel& Emilio A. ParradoHispanicPopulationGrowthand Public
SchoolResponsein TwoNewSouthDestinationsin LATINOS IN THENEW SOUTH.
TRANSFORMATIONSOFPLACE 111-134 (HeatheA. Smith & Owen JFurusetheds.,
2006).
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English learners between states and local &titut agencies; thus, there is
tremendous variability across these locales with respect to which students
are included in the EL categofy. Under Title Il in ESSA, states are
required to consult with a geographically representative sample of school
districts to develop entry and exit criteria for EL identification and
reclassification that are consistent across all school districts in the state.
Still, no federal guidance has been offered as to the criteria that states
should consider, and refininghe EL category in each state is a
prerequisite for implementing policy that is responsive to EL population
size and growth.

Linguistic and other forms of diversity Linguistic diversity varies
considerably throughout the country, from predomilyartilingual
communities in the Southwest and along the-Me&Xico border, to highly
diverse multilingual communities in the District of Columbia, New York
City, and Seattle, to name just a fewhese differences matter in the
development of policy; fomistance, policy that supports bilingual teacher
preparation is useful to states with large bilingual populations, but
preparing teachers to use translanguaging pedad®omes be a better
solution in states with greater linguistic diversity.

Diversity must also be taken into account in terms of thelmguistic
needs of immigrant and immigraatigin (i.e., second and third
generation) populations.The EL label obscures the educational needs
pertinent to undocumented children, children from migatdus homes,
longterm ELs (LTELS), refugee children and youth, reeamivals, and
students with interrupted formal education (SIEEPopulation diversity

35 Robert Linquanti & Gary Cookloward a Common Definitioof English Language

Learner, COUNCIL OF CHIEF S.SCH. OFFICERS4 (2013),
http://www.ccsso.org/Documents/2013/Common%20Definition%200f%20English%20L
earner_2013.pdf.

36 Angela Creese & Adrian BlackledgEranslanguaging in the Bilingual Classroom: A

Pedagogyor Learning and Teaching®4 THE MODERNLANG. J.103 (2010).

37 Kate Menken, Tatyana Kleyn, & Nabin Cha&@p ot | i g h-TernoEnglishL o n g
Language Chamaenstias and Prior Schooling Experiences of an Invisible

Population6 INT&. MULTILINGUAL RES J.121 (2012).Seelaurie Olsen,Reparable

Harm: Fulfilling the Unkept Promise of Educational Opportunity@®a | i f or ni ads Lor
Term English LearnersCALIFORNIANS TOGETHER32 (2010)http://edsource.org/wp
content/uploads/ReparableHarml.pdi The basi c understanding un
Long Term English Learner program is that solutions must be dedigng:m, ad the

recognition that their needs are distinct and different from newcomer and normatively

developing English Learners, and are also unique and different from those of struggling
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differs across states, where, for example, educators in California and New
York grapple with a lege longterm EL populatiorf® and actors in
Minnesota and Washington attend to refugee populations, especially in
metropolitan area¥. The supports afforded these students must
necessarily vary: while targeted literacy instruction for LTELs or SIFE
may benecessary, sociemotional support and counseling may be needed
for students whose parents have been deporféds diversity of needs
must be acknowledged iiederal policy in order to provide supports to
states in systematically addressing them.

As noted above, under current federal policy the composition of the EL
subgroup is constantly in flUX. This approach to identifying ELs limits
considerations of the forms of diversity described above; it also obscures

ELsO progress areda dategorg of consistently low cr e ¢

performing studentsOne approach to remedying this issue, as identified
elsewheré! would be to track students identified as ELs in both the short

and |l ong term. The creatiorfwoud a it

allow states to track the progress of students who were ever classified as
ELs over time and at each language proficiency level, and to disaggregate
performance for longerm ELs, SIFE, and other students in need of
differentiated linguistic and academigpports.

Dimension Two: State Educational Infrastructure
State infrastructures for bi/multilingual education also vary greatly,

from states with limited to robust infrastructures (see Tabl&\lg.use the
term infrastructure to describe the resources that support teachers and

native English speakerg\dditionally, there is diversity of need withihég Long Term
English Learner popul ation which requires
38 See KateMenken & Tatyana KleyrTheDifficult Roadfor Long TermEnglish
Learners66 EDUC. LEADERSHIP7 (2009); Olsensupranote 39.

39 Audrey Singer &Jill H. Wilson, Refugee Resettlement in Metropolitan America
MIGRATION POLE INST. (2007), http://www.migrationpolicy.org/article/refugee
resettlementnetropolitaramerica.

40 Improving educational outcomes for English language learners: Recommendations f
the reauthorization of the Elementary and Secondary EducatiQMAEKING GROUP
ONELL Poticy 3(2010) hereinafter Working Group, 2010jttp://ellpolicy.org/wp
content/uploads/ESEAFinal.pdf.

41 SeeHopkins et al.supranote 5, at 10:4; WORKING GROUPON ELL PoLicy,

SELECTED RECOMMENDATIONS ONESEAREAUTHORIZATION REGARDING ENGLISH
LANGUAGE LEARNERS(2015) [hereinafter Working Group, 2015],
http://ellpolicy.org/wpcontent/uploads/ESEA_Updated.pdf.

42 SeeWorking Group, 2015supranote 42.
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school leaders in providing higjuality instructiorf®* Minimum areas of

state infrastructure development include: English language proficiency
and content standards and esssnents; funding to implement research
based bi/multilingual language programs and curricula for students who
were ever identified as ELs; state and local leaders who have the capacity
to provide guidance and to implement bi/multilingual educational
programs and practices within and between local contexts; frameworks to
guide the preparation and professional development of bilingual teachers,
content teachers who are also teachers of academic English, and school
leaders, with a focus on incorporating biltilungual practices (e.qg.,
translanguaging) into all instructional programs; and universities that
prepare teachers and leaders for this complex work.

In some states, educational language policy influences the development
of these infrastructuralcop one nt s . For example, Ari
was built around an Englistnly policy that eliminated bilingual
education progranf$,resulting in instructional programming and teacher
education practices that are developed around English immersion
approghes. On t he ot her hand, Texasd inf
explicit bilingual education policy that requires the implementation of
bilingual education programs in gradesKvhen a sufficient number of
ELs who speak the same language are pré3e8till other states have no
formal educational language policy, or they have open polici@pen
policies mean that infrastructures are not guided by a specific orientation
and thus allow local education agencies to implement any type of
language program, fro ESL to dual immersion programs to those that
draw on translanguaging practices.

With their policy context in mind, state infrastructures should be
considered in relationship to the st
the first dimensionFor example, a state with a small but growing number
of newcomers who speak one or two langudgend that has an open or
bilingual policy T might develop its infrastructure to support1R
bi/multilingual programs for the languages prese@n the other &nd, a
state with a large EL population who speaks several languages might

43DAVID K. COHEN, DONALD J.PEURACH, ET AL., IMPROVEMENT BY DESIGN THE

PROMISE OF BETTER SBOOLS5 (2013)

44 JAMES CRAWFORD, AT WAR WITH DIVERSITY: U.S.LANGUAGE POLICY IN AN AGE OF
ANXIETY 42(2000).

45 Deborah Palmer & Anissa Wicktor LyncA,bilingual education foa monolingual
test? The pressure to prepare for TAKS and its influence on choices for language of
instruction in Texas elementary bilingual classroofisaNG. PoLéy 3, 217, 2189

(2008).
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develop its infrastructure to support the implementation of translanguaging
practices across the-K2 continuum, which could be possible regardless

of the st at e OlseitHeracasg, veaogrees gamw de iallocated to
support the infrastructure that bes
particular population and policy environment. Before allocating

resources, however, it is important to take stock of where states are in
developing their EL educational infrastructures so that funding can be

di stributed i n way 8elawhwe tlesaniee therangess t at e
of state EL infrastructures currently present across the United States.

Limited infrastructures States with limited infrastructures are those
that have relatively few supports in place to support bi/multilingual
programs or practices.Federal policy requires states to adopt English
language proficiency standards and assessments, and to align tthem wi
standards for the content areas, and 36 states have adopted a singular
framework (WorldClass Instructional Design and Assessment [WITJA]).
Nonetheless, there is little federal guidance given to states or local
education agencies with respect to thpetyf instruction that will best
facilitate their usé’

Beyond standards and assessments, a handful of states with limited
infrastructures have begun to provide funding for bi/multilingual programs
and to mandate teachpreparation requirements. R&d to the former,
Utah recently began offering stanp grants to local education agencies to
implement tweway dual immersion programt®. With respect to the
latter, Pennsylvania requires that allsevice teachers complete a three
credit course retad to teaching bi/multilingual studerfts.

In other states, there are scattered areas of support for bi/multilingual
education, although there is not yet a coherent infrastructure to scale up
this support. In these states, which include Nebraska Hodh Carolina,
local education agencies are beginning to use state funding and other
resources to implement programs that support bi/multilingualism,

46 WORLD-CLASS INSTRUCTIONAL DESIGN AND ASSESSMENT CONSORTIUMMEMBERS

(2014), https://www.wida.us/membership/states/.

47 SeeHopkins et al.supranote 5, at 105.

“8Susan Eatol)t ah ds Bi | ONBNATON INDNBSBLE B (2014),
http://www.onenationindivisible.org/wp

content/uploads/2014/03/ONIstoryN@UtahV3.pdf.

4 Accommodations and Adaptations for Diverse Learners GuidePE&ISISYLVANIA

DEePT. oOFEDUC. (2008),
http://www.education.state.pa.us/portal/server.pt/community/professional_education/862
7/program_framework_guidelines/683300.
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including dual language programfs. If these efforts were mobilized
through more systematic supportsthé federal and state levels, these
states could potentially create more robust bi/multilingual education
systems.

Restricted infrastructures In at least three states (Arizona, California,
and Massachusetts), the EL educational infrastructure sedban an
Englishonly policy that is not reflective of current research and does not
support longterm EL achievemertt  Although English language
proficiency standards and assessments are employed in these states (in
accordance with federal policy), amdandates are in place that require
several hours of coursework or other preparation for all teachers and
school leaders related to working with ELs, these infrastructural aspects
must function within restrictive policies that do not value
bi/multilingualism. A repercussion is that, for example, teacher and leader
preparation focuses only on English immersion or sheltered English
approaches, and educators are not exposed to practices that support
bi/multilingualism (e.g., primary language instruction onslanguaging).

In addition, curricula and materials are selected in these states such that
they align with Englisikdominant approaches and do not support
bi/multilingual practices.

Given recent research pointing to the effectiveness of bi/multdingu
programs, and particularly dual language programs, over and above
Englishonly approache® there has been a recent emergence of dual
language programs in school districts across California, as well as calls by
state | egi sl at or s nglisleonlyr policyey¥ dnethist he st

°Ryan Robertso, St udent s in Nebraska6s Two Dual Lang
Outperforming PeersKVNO NEws (2014),
http://www.kvnonews.com/2014/04/studemksbraskaswo-duatlanguageprograms
outperformingpeers/; Wayne P. Thomas, et &nglish Learners in North Carolina,

20101 (2011),
http://plcdndstatic.sharpschool.com/UserFiles/Servers/Server_4502383/File/NC_ELL_St
udy_Yr2_Final%20Report_Jul27_2011.pdf.

51 FORBIDDEN LANGUAGE: ENGLISH LEARNERS AND RESTRICTVE LANGUAGE POLICIES

(Patricia Gandara & Megan Hopkins, ed910)

52 SeeUmansky & Reardorsupranote 26, at 906.

53 John BenserThe Fight for Bilingual Programs in the U, $lUFFINGTONPOST (Apr.

12, 2014, 11:52 a.m.pttp://www.huffingtonpost.com/2014/04/12/bilingeadiucation
programs_n_5138927.htm| A St i | | , t her e-biilagu@walinterm&a i n t he
K-12 education with California legislators currently debating the elimination of Prop 227,
which in 1998 effectively ended bilingual ec
Rebecca C. Frklin, Bilingualism for the Children: DualLanguage Programs Under
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context, it will be important for federal policy to acknowledge the
institutional memory (see below) around bi/multilingual education that is
embedded in communities across the state and include educators and
community memberssh o under stand the stateos
bi/multilingual education on advisory committees and in withamd
betweenstate partnerships that are working to revive and reform EL
educational infrastructures (see our recommendations).

Developing infrastructures ~ Some states have more developed
infrastructures, with standards and assessments in place as well as explicit
requirements and resources that support the implementation of bilingual
programs. In lllinois, for example, schools must have bédlingual
education program when there are more than 20 ELs present who speak
the same languagé. While bilingual education is mandated in Texas in
grades K6 , New Mexicoo0s overall Vision
bilingualmulticultural educatiod® An important consideration is that,
although states have bilingual education policies and offer some technical
assistance to local education agencies with respect to implementing
bilingual programs, supports do not always extend across thie K
continuum. Moreover, New Mexico, Texas, and lllinois do not have
requirements for all teachers and leaders related to working with
bi/multilingual students. Overall, these states focus on implementing
bilingual educationprograms yet the lack of explicit preparation
requirements for all teachers and leaders related to ELs means that the
extent to which bi/multilinguapracticesare supported may be limited;
thus, we consider these statesodé infr

Promising Infrastructures Thereare at least two states, New York
and Florida, which have promising std®el infrastructures for
bi/multilingual education.These states have standards and assessments in
place, as well as support for bi/multilingual prograansl practices. For
exampe, in 2012 New York State launched a bilingual Common Core
initiative to develop new English as a Second Language and Native
Language Arts standards aligned to the Common Core; as a result, Home

Restrictive Language Policieg FORBIDDEN LANGUAGE: ENGLISH LEARNERS AND
RESTRICTIVE LANGUAGEPOLICIES 175194 (Patricia Gandara & Megan Hopkins eds.,
2010).

54|LL. ADMIN. CODE tit. 23, §228 (2015).

%5 Bilingual Multicultural Education BurealNEw MEXICO PuB. Ebuc. DEPT(2014)
http://lwww.ped.state.nm.us/ped/Bilinguallindex.html.
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Language Arts progressions are under development for ever$ NY
Common Core Learning Standard in every gride.

In both states, any type of language instructional program is permitted
with two requirements: that it is reseafthised and includes native
language instructionln Florida, regardless of program de (e.g., ESL,
early or lateexit bilingual, or dual language), ELs who number 15 or
more in a school setting must be provided with a teacher or aide who
speaks their languagé. New Yor kos infrastructure
language instruction and Imgual programs through the Office of
Bilingual Education and Foreign Language Studies; this approach is
particularly promising as it indicates support for bilingual programs
well asbi/multilingual practices in general.

Additionally, New York andFlorida are two of the five states that
require all teachers (i.e., prservice and irservice teachers) to be
prepared to work with bi/multilingual studerts.In New York, the state
recommends that teacher education be framed around bi/multilingual
capaities as opposed to Englislominant approachedt is important to
note that, although we consider these infrastructures promising, due to our
federal policy environment they have not realized full poteftial.
Moreover, while policy and infrastructummay be in place to support
bi/multilingual education in Florida, the predominant model used in
schools is one of EL placement in Engldbminant mainstream
classrooms with language suppWrtindeed, even educational systems in
states with promisingnfrastructures require strengthened and responsive
federal policy to develop infrastructures that support bi/multilingualism
and address the diverse needs of growing and demographically changing
bi/multilingual student populations.

56 New York State Bilingual Common Core InitiafiZgBGAGENY (2014),
https://www.engageny.org/resource/ngark-statebilinguatcommoncoreinitiative.

57 FLA. ADMIN. CODE r.6A-6.0904(4)(c) (2009).

58 Keira Gebbie Ballantyne, et aEducating English Language Learners: Building

Teacher Capacity)NAT& CLEARINGHOUSEFOR ENGLISH LANGUAGE ACQUISITION 121-2
(2008),
http://www.ncela.us/files/uploads/3/EducatingELLsBuildingTeacherCapacityVol3.pdf.

59 SeeMenken,supranote 9.

1t is also important to note that Floridaos
conflated with the ESL certification, and it is not clear if those with the ESL endorsement
(an addon certificate) are as weltained as those who hold a specialist cesdtibn.See
Candace A. Harper, et aMarginalizing English as a Second Language Teacher
Expertise: The Exclusionary Consequence of No Child Left BéHiadGUAGE PoL&r
267,270(2008).
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Dimension Three: Ingitutional Memory

A related factor by which states vary is institutional memory, a concept
we borrow from the organizational management litergtureBroadly
speaking jnstitutional memorys the information, perspectives, practices,
and experiences hat accumul ate ovefPcregated or gan
through shared meanings that are developed over®timiastitutional
memory exists at the organizational level as well as at the person level
because fAinterpretationsysfemhéeapawe
as wi t hi n %ilnstiutional themary & ardimportant construct
for educational policymakers to consider, as it emphasizes the resources
and knowledge that already exist, as embedded in states, districts, schools,
and communitiesas well as among educational actor3his shared
history can and should inform policymaking in the present, especially in
states that have long histories of commusitypported language education
or that once supported bi/multilingual education and are moder
mandates that restrict bi/multilingual programs and practidés describe
institutional memory at the organizational and individual level further
below.

Organizationallyembedded memory A stateds- orgar
embedded memory for bi/rilingual education is connected to the type
of infrastructure in place for EL education, as outlined in the second
dimension. For example, a wellleveloped infrastructure that is based
upon current research in bi/multilingual education can contributbeo
preservation of institutional memory at the organizational level, as well as
to individual sé6 motivation to draw
instructional improvemerff A state with this type of memory likely has
experienced a history of political wins for bilingual education that create
positive experiences and perspectives toward bi/multilingualiBinis has
generally been the case in New York, which does more thanhstadss in

61 Richard L. Daft & Karl E. WeickToward a Model of rganizationsas
Interpretation Systen3ACAD. OFMGMT. REV. 284 (1984)0Omar A.El Sawy, et al.,
Preserving institutionainemory: The Management of History as an Organizational
Resourcel ACAD. OFMGMT. PROCEEDINGS118 (1986).

52 SeeEl Sawy,supranote 63.

63 SeeDaft & Weick, supranote 63, at 286.

64 James PWalsh & Gerardo Rivera Ungso@rganizational Memoryl16 ACAD. OF
MGMT. REV. 57 (1991).

85 CHRISARGYRIS& DONALD A. SCHON, ORGANIZATIONAL LEARNING: A THEORY OF
ACTION PERSPECTIVE1978).
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terms of requiring bilingual programmif§. In addition to undertaking a
statewide Bilingual Common Core Initiative as noted alfdwbe state
recently released ®lueprint for ELL Successhat outlines a set of
principles for a statewide EL edation framework; one of those principles
includes recognizing that bilingualism and biliteracy are a88ef&hese
principles link the memory of organizations who have worked in and for
bi/multilingual education in the past to current and future org#oiza
decisioamaking® This organizationalevel memory is a tool that should
be drawn upon as states work to develop infrastructures that support
bi/multilingualism.

On the other hand, a history of political losses for bilingual education
in otherstates has led to diminished organizationatlypedded memory.
After the passage of Proposition 227 in California, for example, most
bilingual programs in the state were dismantled. Contrary to much of the
publicbs understande®qg,EL$Newewag omatt ye
bilingual programs when the law passethus, although the majority of
bi/multilingual students were natirectly affected by law, hundreds of
thousands of students and teachers \wetieectly affected by the message
that prmary language instruction was prohibitedThe notion that
bilingual education was finBthdsect i ve
began t o per meate the sMomedver,0tBe |1 nst |
dismantling of bilingual education has meant that feweschers are
completing bilingual certifications in Englisinly states! further
diminishing institutional memory for bi/multilingual education within the
teaching force. Even so, institutions and their participating actors (i.e.,
school leaders, teactserstudents, and community members) whose work
was previously based within bi/multilingual programs or supported
bi/multilingual practices may carry expertise and shared meanings related
to their implementation.These aspects of memory, both diminished an
hidden under the surface, are important considerations for policy that aims

66 SeeMenken,supranote 15.

67 SeeEngageNY supranote 58.

68 Blueprint for English Language Learner (ELLS) Succhi&sw Y ORK S.DEPT. OF
Epuc. (2014) http://usny.nysed.gov/docs/bluepifimt-ell-success.pdf.

69 SeeWalsh & Ungsonsupranote 65.

70 CaL. Ebuc. CobE § 300 (1998).

"1 E.g, Megan HopkinsBeliefs in Context: Understanding Language Policy
Implementation at a Systems EER8 Ebuc. PoLér 1, 21(2014Y iBecause Cal i for |
and Arizona only require teachers of ELLs to complete CLAD or SEI training, and
bilingual methods are not supported by state language policy, there is decreasing
incentive among teachet@ complete bilig u al t)r ai ni ngo
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to help states (re)develop and (re)design EL education systéha. s,
infrastructure development and design will necessarily look quite different
in these states than in tleoswith little to no memory around
bi/multilingual education, as their organizatiof@el memories can be
leveraged in the development of statewide systems that support
bi/multilingualism.

Individually-embedded memory In states with lessleveloped or
limited infrastructures, institutional memory for bi/multilingual education
may not yet exist in formal structures; however, it may be embedded at the
individual level among small groups, collectives, or 4gowvernmental
entities that are pamf or have been advocating on behalf of bilingual
communities or working to preserve ngnglish, indigenous languages.

These individuals or groups pass on memory through oral histories-or non

formal movements that aim to revitalize languages in momantsss.

Indeed, communitybased reform efforts, which work to preserve non

English, indigenous languages outside of the public school system and/or

to advocate on behalf of bi/multilingual communitiésre resources that

should be drawn upon in effottso s upport and/ or renew
on bi/multilingualism.

Such is the case in Hawai 0i, wher e
the history of a Language Council at a January 2014 forum convened to
address the st at eOrginal gaatslof the fLandoidge s er v i
Council were to include studentsd na
provisions for ELs, but there were few formal records documenting their
struggle and little state data available related to EL population
characteristics.These efforts highlight the importance of individisalel
work in efforts to create equitable language policy. Indigenous youth and
their families create, negotiate, and adapt language policies every day, yet
this micrapolicymaking may not be recognizég formal mechanisms at
the state level®> We assert that federal policy should acknowledge these
individuals, and the communities they represent, and facilitate their
inclusion in statdevel deliberations related to the development and design
of EL educ#éonal system (see recommendations).

72 Arnetha F Ball, CommunityBased Learning in Urban Settings as a Model for
Educational Reform3 APPLIEDBEHAVIORAL SCI. REV. 127 (1995); Teresa L. McCarty
et al.,Indigenous Youth as Language Policy Mak&dsOoFLANG., IDENTITY & EDUC.
291 (20009).

73 SeeMcCarty et al. supranote 74.
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Understanding a stateds institution
guestions: Where is the state with respect to bi/multilingualism, and what
has been its history?What was the prior capacity for bi/multilingual
education, and what memory is embedded if the law changes tomorrow?
What has been written down, and what needs to be recordedihg

stock of a statebs institutional me n
essential part of policy formation, as iarc be a valuable asset in
cultivating, sustaining, or conti nue

system. In the next section, we describe ways in which the three
dimensions can be taken up in federal policy.

Recommendations for Implementing ResponsivEederal Policy

While ESSA represents a departure
compliancedriven approach found in NCLB, federal education policy still
emphasizes standardized test performance as the primary measure of
student achievement and growtWe have already seen that this approach
tends to lead to the implementation of Englikiminant programs and
practices for ELS? rather than the implementation of programs and
practices that engage ELs O bi / mul ti
multilingual populous that is critical to our global economiye argue
that, as ESSA is implemented, federal support must be offered to states
that considers EL population size and diversity, infrastructure, and
institutional memoryin ways that provide states Wwitnot only strong
guidance, but also the flexibility to innovate and to develop more
equitable, additive education systems for bi/multilingual students.

We also argue that policymakers do not do enough to include the
histories and perspectives of comnities who have been advocating for
decades for equitable and bi/multilingual instruction for their children, and
that these histories and perspectives are resources to be drawn upon when
developing state education systehsn addi t i on, much of
size fits all o approach that does nc
from state to state and community to communifys such, the approach
we advocate igesponsive federal policyhat takes into account the
dimensions we outlined above, and explicitly values bi/multilingudfism
and engages the deep memory of and previous work done by communities.

74 SeeMenken,supranote 9.

S OFELIA MIRAMONTES, ET AL. RESTRUCTURING SCHOOLOR LINGUISTIC DIVERSITY:

LINKING DECISION MAKING TO EFFECTIVEPRACICE2 (1 1997) (A[ B]ilingual
regular educato n. 0 ) .
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We present a diagram that would allow federal policymakers to plot
states along these dimensions and infore phovision of funding and
guidance to states (see Figure 2 belo@pnsidering all three dimensions,
some states will require critical and immediate attention from federal
policymakers. For instance, those states that have rapidly growing EL
populations yet have limited infrastructures and little institutional
memory to draw upon, would benefit from shtatm increases in federal
funding as well as the support of established states that have more
developed infrastructures and deeper institutional mgmetated to
bi/multilingual education. In other states that are limited due to state
policy restrictions on the use of bi/multilingual programs and practices,
policy intervention in the form of incentives may be necesséigse
incentives could motivatestatelevel infrastructure development that
builds upon organizationaland individuallevel institutional memory
related to bi/multilingual education.Such differentiated supports are
necessary for states to develop coherent EL educational systems, and
federal policy should allow for, and even encourage, this variation.

What would it take to develop and implement responsive federal policy
for bi/multilingual education? Our recommendations focus on the
development of statspecific systems that aregrounded in
bi/multilingualism through the provision of federal guidance, resources
and support for capacHyuilding, flexible funding, and monitoring.
These supports should be offered as provisions within Title I, Title I, and
Title Ill are implementd in order to support the development of robust
systems for EL education across multiple levels (i.e., states, school
districts, schools, classrooms)Additionally, we recommend that the
federal government provide support and incentives for <stade
communication related to these issues, as states have much to learn from
one another.

Figure 2. Dimensions of a Framework for Responsive Federal Policy
for Bi/Multilingual Education, with State -Specific Categories to
Inform the Provision of Funding and Guidance

Dimension la: Population Size and Growth
Medi high : : . .
Small edlgm to hig . Medium to high | High proportion
. : proportion and high .
proportion, high . proportion and | and moderate tq
growth in some
growth lower growth low growth
locales
Arkansas, llinois. Texas Al ask a, California,
Nebraska, North ' New Mexico Arizona
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Dimension 3: Institutional Memory

Individual L L
level Nascent Organizationaland | Organizational
" . individuatlevel,but | and individual
community organizationalevel S
diminishing level
based

Florida, lllinois,

Ha wa i ( Pennsylvania, Utah Arizona, California New York, Texa

Provide Targeted Yet Flexible Funds that Incentivize Innovation and
Program Development

Funding and guidance must be offered by the federal government in
order for states to begin to develop more robust education systems that
support bi/multilingualism.Within Title 1, the current statute allows for
EL population siz€ to be included when allocating funds to states and
local education agencies (LEAs) to support program implementation,
resource acquisition, and/or teacher professional developmefe
recommend that funding formulas focused on the allocation efekital
resources to states and LEAs include other variables that more accurately
capture variation in state EL education systemls. doing so, these
funding formulas would include the first two dimensions presented here,
EL population size, growth, and divegsi as well as educational
infrastructure. Considering these features of state or LEA systems in
funding formulas would allow resources and guidance to be more targeted
to the contextual needs of each state or LE&r example, the resource
needs of stats with limited infrastructures look very different from those
states with promising infrastructures, and the levels and type of funding
provided would necessarily vary.

As ESSA is implemented, EL population size and diversity, as well as
state EL edcational infrastructure, could be included in funding formulas
with respect to establishing measures and methods for identifying ELs
such that states would need to consider EL population size and growth
addition tolinguistic and other forms of divergit They could also be
included as Title Il related to teacher professional development is

76 Every Student Succeeds Act (ESSA), Pub. L. No-934129 Stat. 1802, § 3102
(2015).

(requiring the Department of Education to use data from the American Community
Survey in combination with state English language proficiency test scorealata, t
determine the size of the state EL population).
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i mpl emented, where the stateds curre
teacher preparation related to ELs would be considered when allocating
resources. Moreower, funds particular to the development of EL
instructional programs within Title Il could be determined based on the
size and diversity of the EL population and strength of the existing
infrastructure.

Additional funding incentives should also bfeoed by the federal
government to support the development of statewide programs that foster
bi/multilingualism across the 2 continuum and that support the
preparation of teachers to work within thernder Title 1ll, additional
funding could be offerd to states that demonstrate that they are working
to implement dual language or other programs that support bi/multilingual
practices. Under Title II, funding could be allocated to states to support
growyour-own teacher education initiatives in parstep with
universities. (Such initiatives would attend to and allow for the
institutional memory embedded within communities and individuals to be
drawn upon.) To implement such changes, federal support would also
need to be offered that facilitates kHedge and capacity development
among state Title 1l and Title 11l directors, as well as univesisaged
personnel, who could collaborate in supporting and overseeing such
efforts.

Monitor | mplementation, with Flexibi
EL Population

To ensure that states are working toward developing infrastructures for
EL education that are both contextuadlypropriate and researblased,
monitoring and compliance measures should require states to report on
and evaluate the progress the activities outlined above. Such
evaluations would also necessitate interpretations of Title | that allow
bi/multilingual students to demonstrate academic progress in multiple
languages, and to consider language proficiency as well as linguistic and
other forms of diversity when evaluating states and LEAs based on student
outcomes. St at es 6 progress toward develo
systems would need to be assessed in terms of their existing infrastructure
components for EL education, such thmbgress is accurately gauged
according to what is present and what needs developn@mtently, the
Office of Civil Rights often serves as a change agent by monitoring LEAS
who are out of compliance with respect to providing ELs with equitable
educatioal opportunities. With a program of proactive activities at the
federal level to support states in the development of their EL education
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systems, and monitoring to ensure appropriate implementation, such
punitive measures may be circumvented.

Develop Mtional and State Advisory Groups to Provide Guidance and
Monitor Progress

We draw upon recommendations from the Working Group on ELL
Policy’” and assert that a national advisory group needs to be in place at
the federal level to offer guidance and support to states and to monitor
their progress with respect to developing state EL education systems.
addition, federal policy should supporethreation of statkevel advisory
groups that would interface directly with the national advisory group to
provide contextualhappropriate information and recommendations to
state educational leadersBoth at the national and state levels, these
groupswould include researchers and practitioners, as well as community
members and grassroots organizers, who have expertise in bi/multilingual
education and/or have been involved in efforts to support bi/multilingual
learners at the community levelttentionto institutional memory would
be important when selecting advisory group members to ensure that states
with histories of organizational and/or community support for
bi/multilingual education are represented and can assist states in
generating the communitsupport that is necessary for developing and
maintaining an educational infrastructure that values bi/multilingualism.

The national advisory group would assist states in meetinthtbe
part assessment outlined KBastafieda v. Pickar8l for detemining if
education programs for ELs meet the requirements ofEdoal
Educational Opportunities AcfThat is, the group would ensure that states
are developing systems that are based on sound educational theory,
implementing them effectively with suffent resources and personnel,
and continually assessing their effectivenesssing the framework we
outlined, the first step in the advi
level advisory group would be to identify and define their EL populations
in terms of size, growth, and linguistic and other forms of diversity (see
Figure 1) using detailed demographic data at the state and local levels.
Then, they would guide states in assessing their infrastructures and
institutional memories to determine whatports could be drawn upon
and what components need improvemefinally, they would work with
statelevel advisory groups to develop a plan of action and locate

7 SeeWorking Group 2010supranote 42;seeWorking Group 2015supranote 43.
8 Castarfieda v. Pickar48 F.2d 989, 998 (5th Cir. 1981).
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monetary and human capital support by drawing on-irsmna interstate
collaborations (mor@n this below). Funding for these advisory groups
could come out of Title Ill, and one home for this group might be in the
Office of English Language Acquisition, Language Enhancement, and
Academic Achievement for Limited English Proficient Students
(OELA),”®if the office were to take on more of an advisory role.

Develop Capacity for Strong Partnershipgthin States

Part of the role of the national and stheel advisory groups would be
to support partnerships within states that would help to bring coherence
and alignment to statewide educational syster8&ong and thoughtful
partnerships between state depemts of education, institutes of higher
education, K12 public school districts, heritage language programs or
activities, and communities would help states build on existing
infrastructure and institutional memorguch partnerships should support
collaborative engagement with those who understand the state EL
population and are bearers of institutional memory in order to build upon
existing knowledge and expertis®lembers of statéevel advisory groups
would be charged with facilitating these parthgss, with support and
guidance from the national advisory gropupport for these partnerships
could be stipulated as part of Title Ill guidance and required as part of
stateso6 plans for developing their E

Provide Resources for Conumication between States

While some states have emergent EL education systems, others have
more established systems with components that could be adapted to and
implemented in other contextsAs such, there should also be support
provided from witlin Title Il that facilitates the sharing of knowledge and
resources related to EL education between states, and especially between
states that vary along the three dimensiombese partnerships could be
accomplished by creating a clearinghouse for what works specifically in
bi/multilingual education and that brings stéeel advisory groups
together for national conferences led by the national advisory group.

As more and more research points to the value of bi/multilingual
education, and our nationdés educatio
communities At o i nvest I n our futeu

7 OELA: Office of English Language AcquisitjthS.DEPT. oF EDUC. (2015),
http://www2.ed.gov/about/offices/list/oela/index.html.
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mul t i | i t &%taessentsakthal siposts for this challenge be in
place. A blanket federal policy will not work in state contexts that differ
so dramatically with respect to their EL populations, infrastructures, and
institutional memories for bi/multilingual education, however, and
respomsive federal policy is neededwith demographic shifts changing
the linguistic makeup of schools across the nation, the time to create
responsive federal policy in the service of EL students is now.

80 Arne Duncan & Libia S. GilEnglish learners an asset for global, multilingual future:
Arne

Duncan and Libia GilLA DAILY NEwS(2014),
http://www.dailynews.com/opinion/20140219/engliglarnersan-assetfor-globat
multilinguakfuture-arneduncanrandlibia-gil.
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Lessons from the Past, Model for the Future: A Return td®romoting
Integration through a Reauthorized ESEA

Emily Hodge, Kendra Taylor &rica Frankenberg

Massive demographic shifts have occ
system over the last fifty years since the passage of major civil rights
legislation in 1964. From 1968 through 2011, there has been a 28%
decline in White student public schoalreliment, a 19% increase in black
student enrollment and a 495% increase in Hispanic student enroliment.
Some states are already majoritynority> and the U.S. as a whole is
projected to be majorityninority in 2042% Public schools in rapidly
changirg regions of the country are grappling with new inequalities that
have emerged when areas that were previously facing issues of biracial
inequality are now seeking to educate and foster understanding among
multiple groups of students from many ethnic/radiaguistic, cultural,
and economic backgrountis.

There is no |l onger a majori’yey race
growing racial diversity has not mitigated persistent inequality and
segregation by race and class. Segregation by race often operates
alongside segregation by class, thus acting as dual segregad#lost
racial and economic segregation now occuss districts rather than
within districts; this is, of course, not a coincidence as people, particularly
whites, with sufficient resources, move out of urban districts and into
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suburban one%. In 2013 2012, more than three quarters of schools with
81%to 100% black and Latino students are also schools where more than
70% of the students live in poverty. Further, blacks are almost as
segregated residentially from whites as they were in the fo&tacially

and socioeconomically segregated schools terithve conditions that are
inferior to more integrated and affluent schools, including high teacher
turnover and less qualified teach&rahereas integrated schools have
been shown to have positive benefits for minority studenterms of
academic adevement, career aspiratiotfsand friendships among peers

of different racial/ethnic backgrounds.

The United States has a long history of local control of schools;
conversely, it also has a long history of unequal and separate education for
students of different races and classes. The system of American
federalism means that reform almost always comes slowly, with power
fractured not only within Congress but also between national, state, and
local officials, and no reform came more slowly thawil gights.*? But
when civil rights legislation was finally passed in the 1960s, federal
intervention into the de jure segregated South provided an opening for
major social change to occur that would have been otherwise improbable.
Without the incentivesand sanctions at the disposal of the federal
government, it is unlikely that there would have been changes to the local
dual school systems that local officials were otherwise committed to
maintaining. Similarly, the status quo today of intractable seggin
areas of the North and resegregation in the South requires an affirmative
federal role, as well as strong leadership supporting integration at the state
level. Although the nature of segregation has changed since the peak of
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school desegregatian the 1960s and 1970s, the challenges are no less
pressing.

One of the ways in which the Elementary and Secondary Education Act
(ESEA) of 1965 had an immediate effect on improving equality of
educational opportunity was that, when combined with dbeditional
funding requirement of the Civil Ri
across the South increased substantidllyin subsequent years, the
desegregative effectiveness of these two pieces of federal legislation has
waned, but we know more nowaut the importance of integrated schools
for improving the educational experiences and opportunities of students.
Given the recent passage of the Every Student Succeeds Act (ESSA), this
article offers suggestions for how state officials can promoteyratied
schooling through ESSA implementation, as well how federal officials can
encourage and enforce integration. In particular, we describe the lessons
learned for ESSA implementation from our analysis of previous federal
legislation that furthered scbb desegregation: the combination of the
initial structure of ESEA and the Civil Rights Act in the 1960s, the
Emergency School Aid Act of the 1970s, the Magnet Schools Assistance
Program of the 1980s through the present, and the Technical Assistance
for Student Assignment Plans of the 2000s.

We analyze each program along three dimensions of contemporary
segregation and target our suggestions for ESSA implementation to
overcome these three dimensions: first, we describe the persistence of de
facto segegation; second, we outline the ways in which school choice
policies can undermine integration; and third, we discuss the growing
raceneutrality of education policy as a barrier to integration. In the
section below, we describe these three dimensionsraémporary school
segregation. Then, we describe each piece of federal legislation and how
each addressed these dimensions. Finally, we conclude with specific
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suggestions for how state and federal officials could incorporate aspects of
these programto their ESSA implementation plans to promote school
integration and educational opportunity.

Dimensions of Contemporary Segregation

One difference from the context of federal legislation passed fifty
years ago and today is that the naturecafitemporary segregation is
distinct from the de jure segregation of the South in the 1960s. De jure
segregation, or statutory segregation, is often contrasted in law and policy
with de facto segregation, or segregation resulting from segregated
neighbortwods. Scholars have challenged this distinction because of the
myriad of federal, state and local policies that have contributed to the
creation and maintenance of segregated neighborhoods, including federal
loan programs, exclusionary zoning, raciall\stretive covenants, and
urban renewal programs, among othérs.Given the persistence of
residential segregation, de facto school segregation remains an intractable
issue. The emergence of school choice has added new challenges to
promoting integrationas school choice can sometimes exacerbate patterns
of segregation by race and class. While school choice in the 1970s meant
a relatively limited set of magnet schools founded to promote racial
balance, the landscape of school choice today is composash@rous
charter schools and charter school networks throughout the country
serving as parallel educational providers to local school districts. Charter
schools have been criticized for serving a student population with fewer
special needs than the locahsol district. Finally, because of the demise
of de jure segregation, many Americans assume that racism and
segregation are no longer urgent policy issues, and poécgrns should
bed developed race neutrally as a result.

Scholars of education poy have expressed concerns about the degree
to which ESSA will result in greater educational equity given continued
structural inequalities, but ESSA implementation also represents an
opportunity for states to encourage programs that transcend traditional
district boundary lines and promote integration. As Kara Finnigan notes,

15 SeeK ENNETH T. JACKSON, CRABGRASSFRONTIER 197 218 (1985) DOUGLAS MASSEY
& NANCY DENTON, AMERICAN APARTHEID: SEGREGATION AND THEMAKING OF THE
UNDERCLASS(1993. Seealso DISMANTLING DESEGREGATION THE QUIET REVERSAL OF
BROWN V BOARD OFEDUCATION291i 331 (Gary Orfield & Susan Eaton eds., 1996).
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Given that ESSA does not attend to these underlying issues
[regional and societal inequitiegtate and federal policy makers
and educational leaders must find ways to incerdivine
development of policies and programs that break down the
concentration of poverty and allow students more equitable access
to high quality educational opportunities through a combination of
placebased investments in our urban communities and through
mobility programs that allow students to move across district
boundaries®

Importantly, the ESSA includes language in the Magnet Schools
Assistance section specifically encouraging regional and -digénct
magnet schools. Whether through magnetostsh or other avenues,
however, approaches to promoting greater equity through ESSA
implementation must also account for the contemporary landscape of
school segregation if they are to address persistent de facto segregation.

De Facto Segregation

The passage of the Civil Rights Act in 1964 marked the intervention of
the federal government into local race relations in unprecedented ways.
The consensus that arose to address de jure school segregation in the
South through enforcement and judicial meéed to the South becoming
the most desegregated region for black students; conversely, the inability
of the federal government to address de facto segregation in the North
through these means led to the North being the most segregated region for
black stdents!’ The framework for justifying action or remedies for
school segregation through federal intervention rested on the distinction
between de jure and de facto segregation, which are accorded different
weight in terms of violation and thus remedy. Howeueeré is evidence
that this distinction is more of a national mythepresenting political and
cultural beliefs rather than a meaningful construct.

The de jure/de facto distinction, which originated in the-&#80s but
has been maintained steadfagtirough judicial and legislative action as
much as political and cultural myth, rests on the notion of southern

18 nitial Responses to the Every Student SucceedéMeForRUM (December 21, 2015),
http://www.ajeforum.com/initiatesponseso-the-everystudentsucceedsct/
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exceptionalism and white innocen® The de jure/de facto binary began

as an inherently regional distinction with an oppositional South and a
North that was able to preserve a sense of liberal white innocence through
categorizing northerstyle segregation as a private matter of the free
market, housing preferences, and economics, as opposed to a public matter
of racism?® From its inception,te de facto designation had the capacity

to act as an escape clause of sorts for any region outside of the South to
avoid official responsibility for school segregation, and officials were
often eager to rely on the de facto construct in order to avoiddgng
segregation outside of the South. In the congressional debate over Title
VI of the Civil Rights Act, language that would have allowed for federal
action against Araci al bal ancingo ( a
was removed from the final Ib?? While there was considerable support

for federal intervention into matters of southern de jure segre@aboth

in terms of congressional support and federal suppiiere was a lack of
support for remedies for de facto segregation, particularly whew
involved busing?

The judicial branch has generally reaffrmed the de jure/de facto
distinctiorf® in decisions since the mitB70s, with majority opinions
applying various techniques to avoid finding public officials accountable
for housing andchool segregation. In particular, majority opinions have
raised the burden of proof and relied on theories of natural preference to
explain segregation, rather than structural explanations that take into
account past discriminatich. The Supreme Courtlustices who
challenged the de jure/de facto distinction in the 1970s, Justices Douglas
and Powell, exemplify the contradictions of the distinction. While Justice
Powell argued against the distinction, he did so not to advance remedies in
the North and W&, but to argue against a distinction that had long felt
unfair and hypocritical to many southerners, given the high levels of

1¥1d.
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1971) (opinion of Judge MerhigapdMilliken v. Bradley, 345 F. Supp. 914 (E.D. Mich.
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24 SeeOrfield & Eaton supranote 15, at 302.
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school and housing segregation in the North and Wedthis mirrors

arguments made in Congress by southerners who sought irmstiirthe

regional binary not to further integration nationally but to create a national

policy that would name both regions as similarly responsible for levels of
segregatior® Justice Douglas, however, argued to abandon the de jure/de

facto distincionbecause he viewed school of f
actions under the fourteenth amendment, no matter which region of the
country they were occurring in; therefore, school officials in the North and

South were equally accountable for the resulting segogga Justice

Douglas was ultimately concerned with holding officials accountable for
segregation and advocating for a federal role in remedying segregated
school and housing patterns created and maintained by official action.
Justices Douglas and Powels contradictory ar gume
position on the importance of abandoning the distinction are indicative of

the unusual coalitions that emerged to both support the de jure/de facto

myth and argue for its demise.

The political consensus thatoge in the 1960s, and has been largely
maintained since then, is that de facto segregation is a matter that is of
private interest, and free markets have created limited opportunities for
addressing contemporary segregation through federal policy. Despite
many policyma ker s i nsistence that exi sti
innocent private decisior$,there is evidence that residential patterns
have been powerfully shaped by government policies, including those of
public schools, and require affirmati government action to remedy the
resulting racial isolation. In his comparison of the de jure segregation of
apartheid South Africa to the de facto segregation found in northern cities
in the U.S in the year 2000, Douglas Massey finds that the average
dissimilarity index between South Africa and the U.S. cities are not very
different?® Concentrated poverty and explicitly stagonsored racial
disadvantage have produced seemingly intractable residential and school
segregation in urban arefs.This suggsts fluidity between private and

25 SeelJoHN C. JEFFRIES JUSTICELEWIS F. POWELL, JR. (1994).

26 SeeloseplCrespino,The Best Defense is a Good Offense: The Stennis Amendment and

the Fracturing of Liberal School Desegregation Policy, 1198%2 18J.0F POL6r HIST,

304 (2006).

27 See, e.gParents Involved in Cmty. Sch. v. Séatsch. Dist. No. 1, 55W.S. 701

(2007) (shows by contrast, briefs by distric
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BoIisRev. 7, 11(2004).
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public discrimination and that regions in the U.S. that would never have
been categorized as fAde jureo segreg

School Choice

The theory behind school choice is that by introdgaimarket forces
into education, schools wil/l I mprove
decide where to enroll based on assessing the quality of education being
offered®® School choice has been promoted by a variety of supporters
since the midwentieth century and has been used to both further and
thwart integration efforts. In the 1960s, vouchers were used by some
whites in the South to avoid desegregating public delfdoLater in the
1960s, however, magnet schools arose as a school choice strategy to
further desegregation efforts. Particularly in the North, where
desegregating districts often were faced with the dilemma of how to retain
white families who saw neartsuburban districts that were not subjected
to similar desegregation efforts, magnet schools proved to be a popular
strategy because they provided unique educational options. Choice
Ssubsequently became a more extensiyv
efforts through student assignment pol
preferences with the racial composition of schddlSuch policies were
curtailed in their uParentstnfolved udent so

More recently, evidence suggedisat laissez faire school choice
policies may exacerbate withior betweerdistrict segregatiof’ Other
studies show that when choice policies have civil rights mechanisms as
part of the policy design, they can result in more diverse sckools.
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INEQUALITY AND HOW TOMAKE SCHOOLSFAIR 37i 66 (Gary Orfield & Erica
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115AM. J.oFEDUC. 569(2009) Jennifer Jellisotolme & Amy Stuart WellsSchool

Choice Beyond District Borders: Lessons for the Reauthorization of NCLB from Inter
district Desegregation and Open Enrollment Plafise CENTURY FOUNDATION (2008)
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However, even school choice policies with origins in the Civil Rights
movement, such as magnet schools, are increasingly decoupled from the
aim of desegregation. Moreover, in the recent school integration case

chall enging t wo -chdiges foliciese talgtdfs wha n a g e d
successfully challenged the policies argued that students had the right to
choose their school not withstanding

family choicesalong with other district priorities like diversity. Most
desegregation plansnplemented today have some element of choice,
despite the ways in which choice may lead to further stratification.

Choice indeed has become a part of the educational system beyond any
connection with desegregation. Importantly, choice has becodifec
in ESEA, especially in the prior No Child Left Behind (NCLB)
reauthorization. Under NCLB, if schools did not make adequate yearly
progress, students were allowed to choose another school (although
studies suggest this was not often used). Morgaveschools were
classified as failing for a certain
options was converting a traditional public school to a charter school. In
ESSA, many of these provisions are retained as opfanstates and
districts, thaugh there are far fewer requirements about how districts and
states should intervene in lgverforming schools. However, charter
schools continue to be supported in Title IV of ESSA, which provides
between 270 and 300 million annually for state entit@sopen and
expand higkperforming charter schools. There is some language in Title
IV to indicate that charters should enroll and retain a diverse student body,
but there are no mechanisms of enforcement built into the federal or state
levels. That the dderal government continues to support relatively
unregulated school choice divorced from requirements for diversity has
important implications for integration. The persistence of school choice
without civil rights guards fails to account for the resedtd shows
school choice often makes segregation worse and deepens inetjuality.

Challenges to Raceonscious Policies
As many districts that were once under caudered desegregation

plans are now years or even decades into unitary Staarsj school
boardsé6 efforts to voluntarily maini

3¢ See id.

37 SeeSean F. Reardon et dBrown Fades: The End of Cowstdered School
Desegregation and the Resegregation of American Public ScBibdleF PoLOY
ANALYSIS & MGMT. 876 904 (2012) Orfield & Eaton,supranote 15, at 291331.
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raceconscious assignment policies have been constrained by the*¥ourts,
strategies for achieving racially diverse schools are becoming limited.
Following many declaratits of unitary status and court decisions in the
1990s, the Southwhich had been the most integrated redidras begun

to resegregat®. In the idealized view of the American public school
system, students will attend schools that are as diverse as the ciiesnu

in which they live, and schools will be of about equal quality regardless of
their location; however, in contrast to the idealized vision, schools tend to
be fragmented along economic, racial, and/or neighborhood lines and to
vary in quality?® Racil disparities have persisted despite the end of de
jure discrimination. Research shows that white Americans understand
discrimination differently from minorities, with whites viewing
discrimination as a private problem, and minorities viewing discrinanat

as pervasive and structufal. Few white Americans cite structural
discrimination as a reason for existing inequaliteand fewer whites
prefer raceconscious policies such as affirmative action to remedy
existing inequalitie4> T h e fikcloil roebldgy that has emerged,
emphasizing that discrimination is a thing of the past and that public
policies should treat all races the same, has informed the debate around
raceconscious policies and limited the ability of school districts and
policymakers teemploy policies that take into account the gigrvasive
structural aspects of race in Amerf¢a.

The courts have played an i mportani
ability to adopt raceonscious policies to address racial isolation in
schoos*® A major shift that occurred was when the logic of pursuing
diversity as a compelling government interest (establishe@®akke

38 SeeParentsinvolved,551U.S. at 701.

39 SCHOOL RESEGREGATION MUST THESOUTH TURN BACK? 511 67 (John C. Boger &
Gary Orfield eds., 20058nd seeReardon et alsupranote 37.
40SeeKathrynMcDermottetal.,The d®RRestal 6 Pol itics of Race:
Policy in Three Urban School DistriGt89 Ebuc. PoLdr 504 (2015)

41 SeeCamille Zubrinsky CharlesCan We Live Together? Racial Preferences and
Neighborhood Outcomem THE GEOGRAPHY OFOPPORTUNITY. RACE AND HOUSING
CHOICE INMETROPOLITANAMERICA 49 (Xavier de Souza Briggs ed., 2005).

42 Lawrence D. Bobo et alThe Real Record on Racial Attitug@sSOCIAL TRENDS IN
AMERICAN LIFE: FINDINGS FROM THEGENERAL SOCIAL SURVEY SINCE 197238i 83 (Peter
V. Marsden ed., 2012).

43 SeeCharles supranote 41at 50.

44 SeeEDUARDO BONILLA -SILVA , RACISM WITHOUT RACISTS. COLOR-BLIND RACISM

AND RACIAL INEQUALITY IN CONTEMPORARYAMERICA (3d ed.)(2010).

45 RICHARD KLUGER, SIMPLE JUSTICE THE HISTORY OFBROWN V. BOARD OFEDUCATION
AND BLACK AMERICAGS STRUGGLE FOREQUALITY 769 780 (2004).
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replaced the logic of pursuing the original goalBybwnd to eliminate

racial discriminatiorf® The emphasis on diversityer the need to correct
historical discrimination and inequities ultimately limits the potential for
policies that seek to address racial disparities because they shift the focus
to education for all children rather than those that have been historically
disadvantaged’ Taking up the question directly of the use of race
conscious policies in the 200Rarents Involveddecision, the Court
considered school di strictsd wuse of
isolation. The ruling affirmed a shift in jupsudence toward favoring
private actions of individuals over actions of the government, assessing
that segregation was caused by private actions rather than governmental
cause$® Despite social science evidence about the benefits of integrated
schools, tk Court established significant hurdles for districts to achieve
racial integration. Navigating the creation of diverse schools in the
context of raceneutrality poses significant challenges for districts and
policymakers.  Raceeutral desegregation pkn(which may use
socioeconomic status, instead of race and socioeconomic status, or race
alone) generally do not result in less segregated schools. Thus, it is
critical that federal and state leaders encourage student assignment
policies, including magneschool enrollment decisions, to be race
conscious, perhaps in combination with socioeconomic or other f4gtors.

Prior Federal Legislation and These Dimensions
The Elementary and Secondary Education Act & The Civil Rights Act

Both ESEA and th€ivil Rights Act (CRA) mark dramatic expansions
of the federal role into areas of public life. We consider ESEA (1965) and
the CRA (1964) together because the impact of these two pieces of
legislation on desegregation was mutually reinforéthgeSEA initally
provided just over a billion dollars to schools to enhance the educational
opportunities of disadvantaged children. The passage of the CRA prior to

46 SeeMcDermott et al.supranote 40, at 510.

47\d.; Derrick Bel,LDi ver si t y 6,403CaoLumtLrRavc 16220162(2003).

48 EricaFrankenberg & Genevieve Siegg¢hwley, Public Decisions and Private
Choices: Reassessing the Schidolsing Segregation Link in the Pg3arents Involved
Era 48 WAKE FORESTL. REV. 398 (2013).

4 Sean F. Reardon, John T. YunMichal Kurlaender|mplications of Incoméased
School Assignment Policies for Racial School Segreg@8dtpuc. EVAL. & PoL6r
ANALYSIS 49 (2006).

50 SeeOrfield Reconstructiopsupranote 12.
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ESEA settled the contentious issue of whether federal funding could be
channeled to discriminatory ggrams, thus removing one of the major
barriers to passage of federal education legislatichhe money available
through ESEA, and the threat to districts of losing those funds if found in
violation of Title VI of the CRA, was substantial enough thdtellped to
move the South beyond token desegregafionWithout the newly
available federal funds from ESEA, it is unlikely that the impacts of Title
VI of the CRA would have acted as an effective incentive to change local
practices that maintained schoebsegation.

Although ESEA was not an explicitly racenscious policy on its own,
ESEAS with the explicitly raceconscious CRA was used to further
desegregation in a number of ways. The language in ESEA included no
imperative to integrate schools devote resources to schools differently
based on race. ESEA only furthered desegregation through its
collaboration with the CRA by adding teeth to the CRA in the form of
large quantities of funds that could be withheld. Although ESEA did not
specifically target funds in a raesonscious way, a byproduct of ESEA
was that it increased aid to black students since the rates of poverty among
black students was higher, thus furthering a civil rights cause without
being explicitly raceconscious® Some predommantly white schools and
communities that had been avoiding desegregation were now facing more
stringent enforcement under the CRA, and, with the prospect of educating
black students in their schools who had higher rates of poverty, the ESEA
funds were see as a necessity, outweighing the commitment to avoid
desegregation at all cosfs.In this way, ESEA funding acted as leverage
for a raceconscious agenda without having to include any-speeific
goals or language because of the way in which ESEA hadCRA
together incentivized and enforced desegregation.

Together, ESEA and the CRA made significant progress in dismantling
de jure segregation in the South; however, this progress was unmatched in
the North, despite limited attempts made to emE&EA/CRA to attack
de facto segregatiofi. In 1964, one year before the passage of ESEA, the

511d. at 35.

52 SeeCascio et al.supranote 13.

53 SeePHILIP J. MERANTO, THE POLITICS OFFEDERAL AID TO EDUCATION IN 1965(1967)
PATRICK MCGUINN & FREDERICKHESS FREEDOMFROM IGNORANCE? THE GREAT

SOCIETY AND THE EVOLUTION OF THE ELEMENTARY AND SECONDARY EDUCATION ACT
OF1965(2005).

54 SeeDOUGLAS S. REED, BUILDING THE FEDERAL SCHOOLHOUSE LOCALISM AND THE
AMERICAN EDUCATION STATE (2014) Orfield Reconstructiopnsupranote 12.

55We can also learn from the history of the implementation of the CRA and ESEA about
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southern and border states were receiving $176 million in federal

education funding, but by 1966, almost $566 million was allocated to

these states. This largeog@ of funds in the region where de jure

segregation had reigned ensured that districts faced great disadvantage if

they did not dismantle their dual systethsThe courts had made little

progress in the decade aff&rownin dismantling the dual school s¢ms

in the South, and the guidelines issued by the Department of Health,

Education, and Welfare for compliance with the CRA in order to receive

funds through ESEA helped the courts to force greater compliance in the

South. In Jefferson v. United Stat€ds1 96 6) t he court st a

Title VI as a congressional mandate for ch@&nhghange in pace and

met hod of enf or % acknowledgmg thaytheecguas hiacb n , 0

been slow in making progress on the desegregation of dual systems. The

national cosensus that emerged in the MiAGOs to attack the de jure

system of school segregation in the South, and the systems of incentives

and enforcement through the CRA and ESEA, proved to be effective at

desegregating schools in the SotfthHowever, the sameoalition and

same mechanisms that worked to desegregate schools in the South were

unable to address de facto segregation in the North and West. At the

passage of the CRA, Congress added language to Title IV that prevented

its application to de facto sesgation, limiting its use outside the Soeith,

and Title VI was found to be almost completely unenforced in the non

South® The lack of federal intervention to address de facto segregation

has had lasting implications for patterns of school segregafimm 1970

through the present, the South has been the most integrated region, while

de facto segregation in the North and West has continued unctécked.
ESEAOGSs previous iteration, NCL B, w

choice, with substantial implications for school desegregatiorhe

federal government first became involved in public school choice with the

| mproving Ameri cads Scds owmipmatedioto o f 1

Title | of NCLB and provided two mechanisms of choice: first, students in

the barriers to expanding their interpretation of dieanation to include de facto
segregation.

%6 SeeU.S. v. Jefferson Co. Bd. of Edu872 F.2d 83&5th Cir. 1966).

571d. at852 3.

58 SeeOrfield Reconstructionsupranote 12.

59 JAMES BOLNER & ROBERTA. SHANLEY, BUSING: THE POLITICAL AND JUDICIAL
PROCESS135 (1974).

50 Brown v. Weinberger520F.2d 1010 (8h Cir. 1975).

61 SeeOrfield et al.,supranote 1, at 178 for support for the principle that the South is
the most integrated region.

70



Volume 3 Education Law & Policy Review 2016

failing schools could transfer to better performing schoasl second,
school districts could use Title | funds as a source to fund-dnstect

choice progams® The design of the choice program under Title | is
meant to expand educational opportunities for-loeome students by
creating competitive pressure on schools that are underperforming to
either improve or risk losing students. It is also basetherassumption

that parents and students who are in underperforming Title | schools will
have access to the kinds of choices that can lead to being enrolled in better
schools. However, these assumptions are misleading. A fundamental
challenge for many ditricts, particularly large urban districts, is that there

is a limited supply of bettgoerforming schooling options within a district,

and thus, many students who transfer are leaving onepaoforming
school for anothe®® Another fundamental problems t hat parent s
to school choice opportunities depends on their social networks and other
forms of capital that may not allow parents to have equally informed
choices or the option to transfer to a bepferforming school nearby.
Without accounng for the differential ability to access school choice
options through civil rights safeguards, school choice may increase
segregatiof?

The Emergency School Aid Act and the Magnet School Assistance
Program

The Emergency School Aid Act (ESAA) wase of the few federal
programs to explicitly incentivize desegregation. Though the ESAA was
initially proposed by Richard Nixon in 1970 as a way to appease his critics
while requiring little in the way of actual desegregation, Congress enacted
a seriesof pregrant compliance reviews that gave the ESAA teeth as a
desegregation tool when it was passed by Congress as part of the
Education Amendments of 1972. The ESAA was an explicitly race
conscious piece of legislation, with the multiple goals of supppr
existing desegregation plans, incentivizing districts to desegregate, and
providing compensatory funds to racially isolated schools (providing

52 GAIL L. SUNDERMAN ET AL., NCLB MEETSSCHOOL REALITIES: LESSONSFROM THE
FIELD (2005).

831d.

64 BRUCEFULLER & RICHARD F. ELMORE, WHO CHOOSE® WHO LOSES? CULTURE,
INSTITUTIONS, AND THE UNEQUAL EFFECTS OFSCHOOL CHOICE (1996).

85 Emily Hodge,School Desegregation and Federal Inducemeassons from the
Emergency Schodlid Act of 1972EDuc. PoLdr (forthcoming 2016.
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between 149 and 300 million dollars annually from 1973 to 1981 to meet
these goalsf The ESAAOGsesseds faedesegregation tool
depended on a combination of carrots and sticks. When districts applied
for ESAA funds, their application triggered an automatic compliance
review with Office of Civil Rights Title VI guidelines. If violations were
found and ot corrected voluntarily, districts did not just lose the
additional money from the ESAA, but could Icdefederal funds$’

The ESAA6s use of a voluntary incen
facto segregation in the North and West in a way that few other
desegregation strategies were able to do. Districts throughout the country
applied for ESAA funds to support many different kinds of programs.
These programs were often only tangentially relatedesegregation, and
the funds could not be used for businget, the pregrant reviews ensured
that any district applying for ESAA funds must have a high degree of
desegregation. Critically, the ESAA guidelines that Congress imposed in
the 1972 EducatiolMmendments also asked schools to go above and
beyond what was required by most court ordered plans into the realm of
de facto segregatiomithin schools. For example, pggant reviews asked
schools to eliminate racially identifiable curricular traBksThe ESAA
also asked districts to ensure that all students speaking a language other
than English were receiving language services, and that student discipline
practices were equitable.

Although the ESAA did not promote school choice as we thinktabou
today, the ESAA did fund the development of magnet schools in order to
create school demographics that better represented the surrounding area.
For example, ESAA funds established the Metropolitan World of Inquiry
School in Rochester, NY, where ESAgrogram officer David Lerch
wrote in his evaluation, AThe schoo
district and white parents are begging school officials to allow their

66 James StedmaifHE POSSIBLEIMPACT OF THEEDUCATION CONSOLIDATION AND

IMPROVEMENTACT OF19810N ACTIVITIES THAT HAVE BEEN FUNDED UNDER THE

EMERGENCY SCHOOLAID ACT, CONG. RES. SERV., 11 21 (1982).

67|d.at 17 See alsolJ.S.CoMMISSION ONCIVIL RIGHTS, OFFICE OFMGMT. & BUDGET:

THE FEDERAL CIVIL RIGHTS ENFORCEMENTEFFORT1974139 140 (1975).

%8 However, districts were allowed to use fedsL
det er mi ned a I€ivilRightsyimpjcatioruoptherEducadion Block Grant

Program: Oversight Hearing Before the Subcommittee on Civil and Constitutional Rights

on the Committee of the Judiciagi7th Cong5, 4 15 (1982) (testimony of Cynthia

Brown); Stedmansupranote 66, atl4i 15 (Even so, during fiscal years 1974 and 1975,

about 244,000 students were moved out of fr e
the pregrant reviews
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chil dr en % tThe ESAA! atsm fdnded the planning process for
large, neutral sitschools called education parks, which were to be located
in such a way as to draw a racially balanced student population from
across a metropolitan aréa.

When ESAA was effectively defunded
Educational Consolidation andnprovement Act, the magnet school
component of ESAA was established as its own program, the Magnet
Schools Assistance Program (MSAP) in 1984. MS#&R competitive
grant program that typically funds magnet schools for 3 years, and is
centrally focused orusing school choice as a means to reduce racial
isolation (as well as a changing variety of other goaBlring its three
decades, it has been both rameitral and raceonscious depending on
the funding cycle. An evaluation of the grants when distrigere
required to use raemeutral criteria found that districts were less
successful at reducing racial isolation and suggested that race neutrality
was a reason for this trefltMSAP6s funding has rema
approximately $100 million annugll and declined to $92 million since
2010 as a result of the federal budget sequéstén. 2013, 27 districts
received MSAP funding, down from 50 districts in earlier funding cycles.

In the last several cycles, MSAP has been-carescious (with a more

complex definition of racial isolation sindearents Involvedand has had

fewer goals that may have diluted M
cycles”® Both de jure and de facto segregation can be addressed through
MSAP; in fact, in 2010 and 2013, theveere at least twice as many
voluntary integration recipients of MSAP funding than recipients under
courtordered plans.

69 Westirondequoit Central School District #3 (Monroe County, NRELORDS OF THE
OFFICE OFEDUCATION, BUREAU OFEQUAL EDUCATIONAL OPPORTUNITY, EMERGENCY
ScHOOLAID ACT (ESAA) (Box 9, Record Group 12, 1971875).

70 SeeHodge,supranote 65.

" Bruce Christenson et.aEvaluation of the Magnedchools Assistance Prograt998
GranteedV-1, U.S.DEPT OF EDUC. (2003)
http://www?2.ed.gov/rschstat/eval/choice/magneteval/finalexecsum.html

2 SeeFrankenberg & Siegeallawley,supranote 48. See also, Issue Brief 4eHeral
Support for Integratiod a Status ReportNATA COAL. ON SCH. DIVERSITY (April 2014),
http://schooldiversity.org/pdf/DiversitylssueBriefNo4.pdf

73 EricaFrankenberg &hinh Q. Le The PostSeattle/Louisville Challenge: Extiagal
Obstacles to Integratigr69 OHIO ST. L. J.1015(2009).
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The Technical Assistance for Student Assignment Plans Program

The Technical Assistance for Student Assignment Plans (TASAP) was
a competitive grant program authorized in 2009 to provide small grants to
local districts to seek expertise to design student assignment policy in

compliance with current law (e.g., tHearents Involveddecision that
struck down a popular form of school choice used by districts, in which

studentsdé school preferences were

racial composition at each school). In the aftermath of the lengthy
decision, witha number of conflicting opinions, there was confusion about

what types of student assignment policies were permissible given the

c

decisionés validation of the i mport

and trying to reduce racial isolation. Adding to tonfusion, in August

2008, t he Bush Admi ni strati on r el

suggested only raeseutral approaches would be legally permissible.

The TASAP program was authorized under Title IV of the Civil Rights
Act, which funded wht were formerly Desegregation Assistance Centers,
now known as Equity Assistance Cent€rsTo be selected for funding

through the competitive grant process, districts were assessed on several

criteria, including need for the project, but also whethey tral evidence
of existing commitment to integration either through the adoption of an
existing voluntary integration policy or court order. The TASAP Request

for Proposals (RFP) was ambiguous about whether districts could seek

raceconscious diversity, ral several of the funded districts did pursue
raceconscious policies, though most of the 11 funded districts did®not.
Additionally, most districts were implementing some type of school
choice policy, either a distristide choice policy such as contred
choice (which was raeeonsciousandraceneutral) or choice for selected
schools like magnets. While TASAP did apply to voluntarily adopted
policie® which address de facto segregaichRASAP did not fund

74Stephanie Monroeéhear Colleague LetteOFFICE FORCIVIL RIGHTS, U.S.DEPOT OF

EDuC. (Aug. 28, 2008),
http://works.bepress.com/cgi/viewcontent.cgi?article=1028&context=kathryn_mcdermott
S Seeklizabeth DeBray, Kathryn McDermott, Erica Frankenberg, & Ann Elizabeth
Blankenshipl.essong-rom a Federal Grant for School Diversity: Tracing a Theory of
Change and Implementation of Local PoliGiEBuc. POL8r ANALYSIS ARCHIVES

(September 2015), http://epaa.asu.edu/ojs/article/view/1999.

6 SeekricaFrankenberg, Kathryn A. McDermott, ElizabéeBray, & Ann Elizabeth
Blankenship;The New Politics of Diversity: Lessons from a Federal Technical Assistance
Grant, 52 AM. EDUC. RES. J.440(2015).
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interdistrict plans, which aim to ameliorate Weendistrict segregation,
which comprises a large share of contemporary segredation.

TASAP was a onéime program with a small amount of funding (a
maximum of $250,000 for two years) that was released at once. While it
was at least an opportunifgr the federal government to symbolically
endorse local integration efforts, the design of the program and limited
funding provided may have | essened
Because, for example, program funding prioritized the need for projects,
those selected for funding may have been overly complicated and difficult
to address given the rather modest funding. In several instances, local
politics became so contentious that
policies likely will move districtaway from more integratioff. A second
aspect of the programbds design that
the short turnaround time during the summer in which the RFP was
circul ated and the districtsd propos
hastily designed proposals in which the implementation challenges that
subsequently arose were not able to be fully thought through and
anticipated. Finally, very few districts adopted raoascious student
assignment policiégs which, as described above, arepitally more
successful than rageeutral policies. This was due in part to the fact that
the only federal guidance available at the time cast doubt on the viability
of raceconscious student assignment efforts, but it is also likely that it
was hurt by he ambiguity of the TASAP RFP, the lack of clarity by the
administrating federal officials, and the-frpnt distribution of funding,
which left federal officials with no way to hold districts accountable;
districts may have used the choice and flexibilibder TASAP in ways
counter to the overall goal.

What ESSA Implementation Promoting Integration Might Look Like

Each piece of federal legislation considered here offers different
though interrelatadl lessons for how the stalevel implementation of the
newly reauthorized ESEA, coupled with a strong federal role, could once
again support desegregation efforts as pa#Hrta renewed focus on

ndeed, we found that one of the highated applicants was an interdistrict program
t hat wa d,wiile loweruated applicants received fundiSgeDeBray et al.,
2015,supranote 75.

8 Erica Frankenberg, Genevieve Siegigwley, & Jia WangChoice without Equity:
Charter School Segregatiph9 Ebuc. POL8r ANALYSIS ARCHIVES (2011),
http://epaa.asu.edu/ojs/article/view/779
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expanding educational opportunity for all student$he CRA, with
ESEA, demonstrates how legislation can be mutually reinforcing to
achieve desegregation, but also the inherent challenges of enforcing
desegregation across varyinglipcal, social and legal contexts.The
ESAA illustrates the power of a financial incentive to promote equity
oriented education policy. The ESAA and MSAP programs both offer
successful examples of how to create magnet schools with greater racial
balancewithin or across district lines. TASAP, a modsited federal
program, helps us understand how ambiguity regarding the goals and
permissible means to achieve the goals may lead to variable interpretation
and implementation at the local level.

ESSA implementation should attempt to address the seemingly
intractable problems that have emerged in school segregation; namely, de
facto segregation as the confluence of residential segregation by race and

class. In addition, these earlier federal prograsech provide
counterexamples to problematic ideas that seem to have become
Aconventional wi sdomo: (1) that raci

raceconscious policies have been abandoned (as demonstrated in the
Parents Involvediecision), and (2) thaotion that choice is an inevitable

and desirable outcome for educational institutions in a democracy. A task
of ESSA implementation, as well as future legislation, is challenging the
inevitability of these patterns that have become normalized in intisut

and society. In this section, we outline a comprehensive implementation
approach, organizing our suggestions by ESEA title to be as specific as
possible. Throughout, we ground our recommendations in examples from
the previous legislative programs.Our suggestions are designed to
mitigate the three critical issues in contemporary school segregation
debates that we identified earlier in the paper:. de faetwegation; the
ways that school choice can further segregate schools; and the increasing
raceneutrality of education policy.

ESEA Title I: Using School Diversity to Support Student Achievement

Implement Title | to allow interdistrict choice As ESEA was
amended under NCLB, Title | has allowed students the possibility of
moving to other shools if their school is judged to be in need of
improvement for multiple years. This policy will continue under Title | of
ESSA, in which districts can offer students the option to transfer to higher
performing schools if they are enrolled in the lowpstforming five
percent of schools in the state. As we saw from ESAA, interdistrict efforts
are an important way to further integration. Thus, we suggest that states

76



Volume 3 Education Law & Policy Review 2016

interpret this aspect of Title | to allow students to transfer to another
school in theregion (instead of another district school) and to remind
districts that Title | funds can be used for transporting students to those
schools, including across district boundaries. Additionally, districts
should provide information about all potentiabde options in a variety

of languages so that choice can be accessed by all who would be eligible.
This approach may increase the opportunity for students to access
meaningful, integrated choice options.

In order to incentivize suburban particijpet in interdistrict choice
programs described below, it would be important for federal officials to
work within the bounds of ESSA to include a safe haven provision from
any accountability measures for suburban districts that accept central city
studentd® We also recommend that federal education officials
collaborate with the Department of Housing and Urban Development to
coordinate federal housing and educational policy on the metropolitan
level to support integration. Where students are crossing bdaeador
schools, housing incentives should be available for any families that might
want to relocate to new jurisdictions if they would be integrative
residential move®) Hartford Public Schools, for example, has a recent
Lighthouse Initiative through kich, after a competitive application
process, it provided over $2 million to help improve a school in a diverse
neighborhood as a means to stabilize community demographics and have a
more naturally integrated school. Such programs build on lessons from
earlier desegregatieara plans that allowed neighborhoods to be exempt
from busing if they would be naturally diverse.

Incentivize new school construction to promote integrated schodits
addition to promoting interdistrict choice, we also recommend that state
officials use their increased discretion over Title | funds to support the
construction of new schools in locations that will encourage integrated
schools. When communities are ghning new school construction in
response to population growth, we propose that states allocate funds to
incentivize the construction of those schools in atBaswould draw a
racially diverse student body. For example, many metropolitan areas have

¥ Seeklizabeth DeBrayPelot & Erica Frankenbergederal Legislation to Promote
Metropolitan Approaches to Educational and Housing OpportudifyGEo. J.ON
POVERTY L. AND PoLér 265 (2010)

80 For additional suggestionge alsg Finding Common Ground: Coordinating Housing
and Education Policy to Promote IntegratiosnT@& COAL. ON SCH. DIVERSITY (Philip
Tegeler ed.,201]) http://www.prrac.org/pdf/HousingEducationRep@ttober2011.pdf

77


http://www.prrac.org/pdf/HousingEducationReport-October2011.pdf

Volume 3 Education Law & Policy Review 2016

wthessed the growth of Awhite encl av
are overwhelmingly white and affluent. Instead of building new schools

in the fringes of a metropolitan area, locating new schools slightly inwards
towards the urban center and towardsreasingly diverse innaing

suburban communities can create more racially diverse schools.

One model for how new school construction might encourage
integration comes from one of the programs funded by the Emergency
School Ai d Actuc aptliaonnn i pnagr kfso,ro fioerd | ar
buildings located in strategically chosen sites for racial integration across a
metropolitan area. Education parks were designed as an explicit remedy
for de facto segregation, as they were generally designed tardpe
enough so that several education parks would serve the student population
of an entire metropolitan area (fo
superintendent Sidney Marl and attem
School sd, or educ arvetlerentie aityfk Harodh at  wc
Howe, Commissioner of Education under President Johnson, was an
outspoken advocate for the use of educational parks to-bpeedcial and
economic i sol ati on. Howe describes
[that] will house20,000 or more pupils, and will cut across all geographic,
economic, and social boundaries to draw students. While such a park
would deny the neighborhood school, it would express the vitality, the
imagination, and the cultural mix that every vigorousgi ex emp | i fi e
Incentivizing the construction afewschools between neighborhoods that
are, in many metropolitan areas, predominantly white and predominantly
minority, and creating larger schools that can draw a more diverse student
body, can help tareate an integrated student body in spite of segregated
neighborhood§3

Use Title | school improvement funds to promote integratiobnder
NCLB, School Improvement Grants (SIGs) provided money under Title |
to turnaround consistently leperformng schools. While ESSA no
longer includes the SIGs, it does allocate dedicated funds for states to
assist schools performing in the bottom five percent. Further, Title | in

81 SeeAnsleyT. Erickson,Desegregation's Architects: Education Parks and the Spatial
Ideology of SchoolingHiISTORY OFEDUC. QUARTERLY (forthcomingNovember2016.

8289 CoNG. REC. 12657 (1966)statement oHarold Howe)

83 SeeGenevieve Siegatlawley, City Lines, County Lines, Color Lines: The

Relationship between School and Housing Segregation in Four Southern Metrp Areas
115TeEACHERSCOLL. REC,, 1(2013) (Based on research findings, desegregated schools
could also help to reduce neighborhood segregation).
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ESSA specifies that states may provide funds to a consortium of local
educationahgencies (i.e., districts) for school improvement. Because the
U.S. Department of Education had recently announced that magnet
schools could be considered a turnaround option for districts to use the
SIG funding under Title I, we see the creation of negschools and
interdistrict transfer plans created by a consortium of local education
agencies as well within the guidelines of Title | state school improvement
funds® We agree that magnet schools should be a turnaround option, and
we have additional suggestions below under our Title [V
recommendations for ensuring that magnet schools funded by ESEA also
promote integration.

New York State also offers an examfte how school improvement
funds could be used more broadly to improve integration and
achievement. In Januamdew York announced grants of over $1 million
to fund programs in 25 loywerforming schools to improve soeio
economic integration. The reasogibehind this piecy was, in part, that:

Diverse schools create important educational opportuéitiesy

offer all children the opportunity to develop the kind of critical
thinking skills that come from the perspectives expressed by
students fromdifferent backgrounds. These grants will help
reduce socioeconomic isolation
districts support to pilot innovative programs to increase school
diversity while improving student achievement. The world is a
diverse place; au st udents shoul dnot be
comefrom struggling neighborhoods.

With former New York Commissioner of Education John King now acting
U.S. Secretary of Education, states will likely have support in using this

84 SeeBO FED. REG. 7224, 7240 (Feb. 9, 201%vailable at
https:/ffiles.ctctcdn.com/1ae5d424201/2188868&d4a2ea3d05ed2180768b1.pdf.
85Se NYS Schools to Receive Grants to Promote Socioeconomic Integikai¥on
STATE Ebuc. DEPGT (Dec.30,2014) http://www.nysed.gov/news/2015/rgshools
receivegrantspromotesocioeconomigntegration (Quote from theNew York
Comnissioner of Education bm King, Dec. 30, 2014); Editorial Boar&acial Isolation
in Public SchoolsN. Y. TIMES (Jan. 9, 201h
http://www.nytimes.com/2015/01/10/opinion/rdeisolationin-public-
schools.html?_r=1
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model to create incentivds encourage more socioeconomically diverse
schools®

ESEA Title Il: The Importance of Diverse, Qualified, and Trained Staff
for Student Achievement

Title 1l of ESEA has traditionally focused on improving teacher
quality, both by improving the qugl of the entering teaching force and
by improving the skills of current teachers through professional
development. Title Il grants are given to all states for these purposes.
ESSA Title Il focuses on improving the quality of the teaching force in
low-income schools in particular. Given that the achievement of students
of color is higher when they hateachersof color and that white students
also benefit from having teachers of color as professional role models,
states could use Title Il funds to prota the racial diversity of the
teaching force. Further, states might provide training for all teachers in
culturally responsive teaching. The ESAA provides a model of federal
legislation that did both: the ESAA provided funds for professional
developmento support academic achievement and cultural awareness in
newly desegregated schools, and required a desegregated teaching staff in
order for districts to receive ESAA funds.

Funding for a more racially diverse teaching staffBecause of the
berefits of a racially diverse teaching foreee propose that states channel
Title 1l funds in a raceconscious manner regarding faculty composition,
to ensure that schools with high minority populations have teachers that
are high quality and experience8ome researchers have commented that
ESSA6s support for teacher preparat.i
effect on teacher quality in lowmcome schools because teacher
preparation academy students will be considered teaoheesord before
they have ompleted their preparatid¥. To address these issues, states
might also ask that teacher preparation programs and districts receiving
Title Il funds have provisions for teacher and staff desegregation (e.g., a

8 philissa Cramer, Geoff Decker, Patrick Wall, & Monica Dis&@mer N.Y. Ed Chief
John King Will Replace Arne Duncan as U.S. Education SecreZami,KBEAT NEW
YORK (Oct. 15, 201} http://ny.chalkbeat.org/2015/10/02&ed-secretaryarneduncan
to-stepdown-formern-y-ed-chiefjohn-king-to-take-over/#.VhEVmXtVsqb

87 SeeKenneth ZeichnefThe Disturbing Provisions about Teacher Preparation in No
Child Left Behind Rewrité HE WASHINGTON POST (Decembeb, 2015),
https://www.washingtonpost.com/news/answbeet/wp/2015/12/08le-disturbing
provisionsaboutteachepreparatiorin-no-child-left-behindrewrite/
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criterion for school desegregation complianceGreer). Teacher and

staff diversity is also a way to measure the level of school desegregation,
and, along with teacher qualifications, is crucial to improving outcomes
for student of color. Adding a ra@®nsciousdimension language to the
implementation of Title Il would raise the standards for teacher quality in
high minority schools, and also require teacher and staff desegregation, is
compatible with Title 1l as conceived in 1965; adding such-caceious

|l anguage woul d strengt hen ESSAOGs ab
addition to supporting diversity among the existing teaching pool, we
suggest that Title Il grants could be used to incentivize minority students
to enter the teaching profession dadd their teacher training programs.

Professional development on culturally responsive instruction
Another suggestion for incorporating ramenscious policies into ESSA
implementation would be to use the professional development provisions
of Ti tl e 11 to promote forms of i nst |
backgrounds as sources of strength rather than as deficits. ESSA should
promote training to help preservice and practicing teadheften
whited understand a variety of cultural backgrdanwithout reducing
student soé back g r This i ®spdcially impogantdas t y p e s
teachers in schools with large numbers of minority students. Similarly,
the ESAA funded a variety of professional development efforts, including
those focused omulticultural education for teachefts.

88 SeeGloria LadsonBillings, Toward a Theory of Culturally Relevant Pedagog®

AM. EDUC. RES. J.465(1995);ANA MARIA VILLEGAS & TAMARA LUCAS, EDUCATING
CULTURALLY RESPONSIVETEACHERS A CONCEPTUALLY COHERENT AND

STRUCTURALLY INTEGRATEDAPPROACH(2002).

89 SeeStedmansupranote 66; Douglas Longshor€he Impact of the Emergency School
Aid Act on Human Relations in Desegregated Elementary Sclsdets)C. EVAL . AND

PoLdr ANALYSIS 415(1983). We also want to acknowledge the importance of addressing
other forms of racial discriminatiomithin schools, such as racially identifiable tracking,

or what is sometimes called seceggheration segregation. While a comprehensive
discussion of secorgeneration segregation and how it might be addressed through
federal legislation is outside the scope of this particular article, the ESAA does provides
one model of how a financial incentive can be used to encourage schools tatelimin
racially identifiable tracking. Instead of only using an incentive to make sure that
minority students are represented in higher tracks, however, a newer incentive tied to
ESSA might promote wholschool detracking reforms. The professional development

for which we advocate in this section could also include teacher training around
scaffolding instruction in heterogeneous classes in a detracked school environment, so
that teachers might feel more comfortable addressing a wide range of student nezds whil
holding similar expectations for the quality of student work.
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ESEA Title IVUsing Magnet and Charter Schools to Support Integration

In addition to using Title | funds to support interdistrict choice (as
described above), we also build on prior federal programs suclSa®M
and ESAA to describe how magnet scho
used to promote racial integration and metropolitan solutions to school
desegregation. Interdistrict magnet schools, in particular, represent one
viable option to promoting integrati. Title IV also includes new
guidelines for charter school enrollment, and in this section, we elaborate
upon our recommendations for federahd statdevel officials to use
ESSA Title IV to make charter school enrollment more equitable.

Using raceconscious choice to promote racial integrationOne of
the most popular forms of school choice is charter schools, but states can
also incorporate interdistrict choice programs into their ESSA
implementation plans in a number of w&ysDrawing on theexample of
the ESAA, which incentivized and funded interdistrict choice programs,
Title IV of ESAA could also provide funds for interdistrict choice. For
example, ESAA money supported Hamden, CT in enrolling 100 students
from neighboring New Have#. Unlike the ESAA, TASAP did not fund
inter-district choice, even though a highly ranked proposal from an
interdistrict desegregation program was submitteMlagnet schools,
especially interdistrict magnet schools, are another option for
incorporating school dice via Title IV while also trying to address de
facto segregation and further integratténESSAG Title IV specifies that
magnet school assistance grants a&re 0 enabl e the | oca
agency, or consortium of such agencies, or otinganizations partnered
with such agency or consortium, to establish, expand, or strengthen inter
district and r e g P oThesefore rméeglistict magneto gr a I
schools are explicitly within the scope of ESSA.

In addition, we recommend expaing federal funding for magnet
schools, including grants that allow for longer implementation peribus.
December 2011, after several years of considerable confusion after
Parents Involved,the Departments of Education and Justice jointly

90 Seediscussion of interdistrict choice in sectionTitle | above

91 SeeHodge,supranote 65.

92 Seediscussion of magnet schools in sectiorilitte | above.

93 Every Student Succeeds Act (ESSA), Pub. L. No-334129 Stat. 1803 4401(3)
(2015).
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released guignce explicitly stating that rag@®nscious policies, including

those that assign students, are permissible if they are aimed at reducing
racial isolation or creating diverse schools. Such guidance was too late for

the TASAP program, and as seen, manynga districts adopted race

neutral policies, some of which may be leading districts away from more
diversity® However, recent rounds of MSAP have incorporated-race
conscious policies in the Request for Proposals, which is a positive step

after requiringraceneutral admissions strategy for magnet applicants

during the Bush Administration. The language on magnet schools in
ESSA6s Title 1V specifies that pri ol
Apropose to Il ncrease racial tintegt
socioeconomic status in designing and implementing magnet school

p r o g ra rhile owe interpret this language as asking district to
consider socioeconomic statasmd race in designing magnet schools,

given the growing raceeutrality of policy, it is psesible that districts

could interpret this language as mandating enrollment decisions based on
socioeconomic statuslone However, desegregation plans that use
socioeconomic status as a sole criterion (without factoring in race) so not
lessen school seggation, so it is critical that magnet school enrollment
decisions incorporate race in some Way.

ESSA Title IV can also support transportation to interdistrict magnet
schools. Because of the contentious political climate around busing in the
1970s the ESAA specifically could not fund transportation, while it
funded almost everything else. HoweVvéitle IV explicitly states that
districts and/or consortia of districts may use ESSA Title IV funds to
provide transportation to magnet schools as lasgthe transportation
costs are sustainable and a relatively minor portion of the overall grant.
Given the ofterprohibitive nature of transportation for many students to
access choice options, this funding provision is another way in which
federal fundsould meaningfully expand the choice options for students to
attend integrated schools.

In addition to supporting magnet schools, Title IV provides funding for
charter schools, a type of choice that has raised questions about

94 SeeJeremy ASmith,As Parents Get More Choic8,F. Schools ResegregaSan
FRANCISCOPUB. PRESS(Feb. 2, 2015), http://sfpublicpress.org/news/202fsparents
getmorechoicesf-schoolsresegregate.

9 ESSA, Pub. L. No. 1195, § 4401(3)

9 SeefFrankenberg & Lesupranote 73.See als®ean F. Reardon, John T. Yun, &
Michal Kurlaender)mplications of Incomd@ased School Assignment Policies for Racial
School Segregatio?8 EDUC. EVAL . AND POLOr ANALYSIS 49 (2006).
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segregation and acs® for all student¥. As we have seen through the
examples of types of choice in other grant programs, having race
conscious goals and policies are essential for school choice. Importantly,
Title IV now includes language that requires charters to reangitenroll
include all students, including educationally disadvantaged students, and
support their retention. State and federal officials should elaborate upon
the definition of fAall studentso and
to ensure that cinters are serving students of all races and proportionate
numbers of students with Individualized Education Plans. We also
recommend that state authorizers of charter schools amend charter
eligibility to ensure that racial isolation or promoting divergstgxamined
before awarding funding to any potential charter school. Further, state
authorizers of charters should evaluate any potential impact on the
diversity of public schools, particularly where districts have desegregation
plans.

Use Titles IV & VI of the Civil Rights Act

Although aspects of ESSA implementation will be critical to promoting
integrated schools, a revised ESSA will likely not be enough to ensure
integration. A stronger approach would look to the lessons of the 1960s,
when ESEA was frequently used in combination with the Civil Rights Act
to initiate administrative hearings against discriminatory school districts,
ultimately cutting off federal funds if it was necessary to produce change.

As initially conceived, Titlell | of the Kennedy admi.
Rights bill (which became Title IV) had provisions that would provide
assistance to districts facing challenges related to racial imbalance; this
title originally proposed providing grants, technical expertise,l@aals to
districts in order to address problems specific to de facto segredation.
However, aid to racially imbalanced districts was ultimately eliminated by
Congress, foreshadowing the coming debates over de facto segregation
that would result in Congress receding from addressing segregation in the
nonSouth. Title IV of the final wesion of the Civil Rights Act of 1964,
dealing with technical assistance, was also a contested site for language on
de facto segregation, with integrationists pressing for the inclusion of aid

97 SeeFrankenberg et alsupranote 78;Catherine E. Lhamorear Colleague Letter
U.S.Derdr oFEDUC., (May 14, 2014),
http://lwww?2.ed.gov/about/offices/list/ocr/letters/colleagd@ 405charter.pdf.

%8 Edward M.Kennedy,The Case for New Desegregation LegislatibEQUITY AND
EXCELLENCE INEDUC. 42,411 44 (1966).
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to racially imbalanced districf8. Despite their efforts, inrder to gain

cloture on the bill, language was added to Title IV stating that
fidesegregationshall not meanthe assignment of students to public
school s i n order to overcome racial
capacity of the Civil Rights Act to aid Isgol districts in the noiouth in
desegregation efforts. Title VI of the Civil Rights Act, which cut off

funds to school districts that were found to discriminate, was greatly
responsibld along with ESEA for desegregating the SoufH.

However, Title VI was found to be largely unenforced by HEW outside of

the Southt®!

The Civil Rights Act worked very effectively with ESEA to dismantle
de jure segregation, but represents a great missed opportunity to dismantle
de facto segregation. Titles IV and Vart be revised to incorporate
explicit language that affrms a commitment to address the challenges
particular to de facto segregation, especially since most school segregation
today is considered de facto. There has been considerable mission drift of
Title IV, with the focus shifting to equity rather than desegregation.
Currently there are ten Equity Assistance Centers (formerly Desegregation
Assistance Centers) throughout the U.S., whose mission is to promote
equal educational opportunity in the areasaife, gender, and national
origin, but their purpose is no longer explicitly focused on desegregation.
Technical assistance through Title IV should return to its initial focus on
desegregation, and be enhanced to include under its purview schools that
seek to voluntarily address racial imbalancEtle VI should be revised to
include language that targets de facto segregation, not limiting the
enforcement of Title VI to only previously de jure states.

Under the Obama administration, the Office@til Rights released
guidance on the voluntary use of race to achieve diversity and approaches
to avoid racial isolatioh®® The OCR put forth a number of strategies that
are permissible in the peBarents Involved context, and the agency
affirmed the imprtance of racially diverse schools in their guidelines. We
suggest that the Office of Civil Rights continue to expand its role 2K
education by providing support and guidance for school districts. Given

9 SeeBolner & Shanleysupranote 59.

100 SeeOrfield Reconstructionsupranote 12.

101 SeeBrown v. Weinbergerb20F.2d 1010 (8h Cir. 1975).

102 Guidance on the Voluntary Use of Race To Achieve Diversity and Avoid Racial
Isolation in Elementary and Secondary Schpdl§.DEePT. oF EDUC.,
http://www2.ed.gov/about/offices/list/ocr/docs/guidaese201111.pdflast visited Feb.
9, 2016).

85


http://www2.ed.gov/about/offices/list/ocr/docs/guidance-ese-201111.pdf

Volume 3 Education Law & Policy Review 2016

the reduced level of federal intervention tigb the U.S. Department of
Education in the new ESSA legislation, the Office of Civil Rights may be
especially important for integration moving forward. Further, in recent
years sever al feder al agencies have
have requied state and local governments to account for the racial impacts

of policies, placing an affirmative duty on states and local governments

that are receiving federal fun§8. The Department of Education could
similarly institute such a requirement to ensa@al equity.

General Suggestions/Other Recommendations
Ensuring capacity at the federal level

In addition to our specific suggestions, we also make several general
recommendations to ensure that there is enough capacity at the federal
level to administer the ESSA. Because many of our suggestions are
incentive programs, it is critical that all dists have the opportunity to
apply, and to make sure that the federal government has appropriate
capacity and expertise to evaluate d

For any program that involves a competitive grant, it is essential that
districts have enougime to apply. In the TASAP program, districts only
had four weeks to apply and this was during the summer when districts
may have fewer staff working. In a study of districts receiving TASAP
grants, the authors speculated that some political problexharbse once
the grants were funded may have been anticipated if the districts had more
time, particularly to work with community partners like civil rights
groups, to design their proposed polt€y. Similarly, the first round of
ESAA applications was piaed by misuse of funds because of a too
quick application period and little oversighit.

In addition, in the TASAP program, districts were further hampered by
the lack of clear theory of action from the federal government, including
whether the usef race was permissible. If the Department of Education

103 philip Tegeler;The "Compelling Government Interest" in School Diversity:

Rebuilding theCase for an Affirmative Government Rol& U. MICH. J.L. REFORM

1021(2014)

104 SeeDeBray et al., 2015%upranote 75.

105See American Friends Service Committee, Delta Ministry of the National Council of
Churches, Lawyer sd Co mbhawtLawyess CbnstitutioBal v i | Ri ght
Defense Committee, NAACP Legal Defense and Educational Fund, Inc., & Washington

Research ProjeciTHE EMERGENCY SCHOOL ASSISTANCEPROGRAM: AN EVALUATION

15-17 (1970) http:/ffiles.eric.ed.gov/fulltext/ED045779.pdf
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feels like it cannot advise districts in an effort to avoid a conflict of
interest, perhaps regional Equity Assistance Centers could provide support
and expertise to districts in submitting proposals

Enforcement

Equity policies, and, in particular, desegregation policies, can be
expected to have the most impact when they are enforced. The task of
enforcement of school desegregation is challenging in a country that is as
large and gronded in the tradition of local control of schools as the
United States. From 1965 through 1970, the period in the United States
when all three branches of the federal government enforced school
desegregation, unprecedented progress was made towardsl schoo
desegregation in the South, the most intransigent region of the c&intry.
That period provides important insights into what effective enforcement
entails: a competent and fully staffed Department of Education, and each
branch of government using themique set of levers to apply pressure to
enforce standards. Given the complexity of desegregation cases,
particularly with the growth of school choice options and the
urban/suburban divide, expertise in the Department of Education is
required to create needies that can effectively desegregate across
contexts. Further, challenges particular to de facto segregation, including
collecting evidence on school board actions that exacerbate this form of
segregation, require more resources than cases in forrderlyure
segregated districts, due to the difficulty of proving violations where there
is no history of statutory discriminatigfY’

Enforcement of desegregation is most effective when all three branches
of government can apply the tools of their adfito the agenda of
desegregation, as each branch has unique authority. Congress, with the
power of the budget, can impose sanctions or incentives on desegregation,
but as a popularly elected branch are inherently weak at protecting
minority rights. The gurts, as an unelected branch, are well positioned to
enforce minority rights, but lack mechanisms of enforcement. The
executive branch has decistoraking power over how enforcement will
be pursued and can provide important rhetorical support for dgs¢igre
When all three branches act together to pursue desegregation, there are far
greater opportunities for effective enforcement than when one branch
takes on the task alone, as in the decade followiryvn However,

106 SeeFrankenberg & Taylorsupranote 14.
107 seeOrfield Congressional Powgsupranote 22, at 376.
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given that ESSA returns considela power and latitude to the state level,

it is also important for federal officials to consider how to support and
incentivize states in promoting integration, as well as how federal officials
might think about enforcement through an expanded Officawilf Rights

or the regional Equity Assistance Centers. In addition, state officials
should include statkevel civil rights groups who might assist in building
state capacity for integration.

Conclusion

Federal education legislation has the capacity to advance the civil
rights of all students by sanctioning policy that promises that students will
not be racially isolated in schools. Yet these three dimensions of
contemporary school segregatiode facto segregation, school choice
without civil rights guards, and raceutral policied present a complex
set of new dilemmas with which federal education policy seeking to
promote integration must contend. As the nature of segregation has grown
more complg in recent decades, the federal commitment to mitigating
racial isolation has waned. Because ESSA places much of the
responsibility on the state educational agency, the state has a unique
opportunity at this moment in time to implement ESSA in ways ldzat
to greater educational opportunity. In addition, while the federal role may
be smaller, federal officials still have an important role to play in fleshing
out ESSA implementation guidelines for states, and should take equity and
integration into acaent when doing so. While the civil rights legislation
of the 1960s was primarily concerned with the de jure segregated South,
as policymakers and the public grew more aware of the detrimental effects
of segregation, no matter the cause, the nation gmhpplth how to
address de facto segregation, the use of race as a relevant individual factor,
what it means to choose a school and who accesses such choices, and
other perplexing questions. Addressing this set of complex desegregation
issues requires a rewed commitment to integration from the federal
government, one that has perhaps not been seen since the 1960s. The
federal government though ESEA and the Civil Rights Act was
exceptionally effective at school desegregation in the South,
demonstrating theapacity that exists at the federal level for enacting local
social change through incentives and enforcement. Similarly, previous
federal programs like ESAA, MSAP, and TASAP all offer examples of
federal policy that promotes integration, and lessonsiéeathat could be
incorporated into implementation of the new ESSA and, if that is
ineffective for purposes of integration, future reauthorizations of the law
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and/or other federal legislation. If such capacity is to be exercised to
address the contempoyachallenges of school segregation, it will only
come with a renewed commitment to integration at the both the federal
and state levels.
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Reducing Socioeconomic Isolation through School Innovation Grants

Christopher A. Suaréz

Socioeconomic isolation is one of the most significant problems in
education today. Over 60 years afB¥own v. Board of Educatigrthe
vast majority of our students continue to be educated in racially and
socioeconomically isolated settings. Peturdents are educated with poor
students, rich students are educated with rich students, and there is rarely
any middle ground. Nearly 75% of lewcome students attend high
poverty schools (where more than 50% of the student body is low
income), while narly 75% of students from wealthier families do hot.
Socioeconomically and racially diverse schools are quite rare, and this
ithird railo of education refo’rm has
But if we do not begin to touch this third rail @nse point and attempt to
mo v e t he needl e on segregation,
segregation tomor r ow? Evarmsidce theelnited g a t
States Supr eme CanuAntordosv. Mpdrigug¢docab n i
control of education has been viewed as a sacrosanct principle that must
not be disturbed in American public education and, as such, students
attend public schools according to established socioeconomic sorting
patterns. Thus, it comes as no shtiek the socioeconomic distributions
of students in schools are such as they are today.

i w
i o
n

" Associate, Williams & onnolly LLP; Yale Law School, J.D. 2011; Dominican

University, M.A.T. 2008; Massachusetts Institute of Technology, S.B. 2006. The
statements and opinions expressed in this ar
necessarily reflect the views of, and shibnot be attributed to, Williams & Connolly

LLP or its clients.

! Reed Jordam Closer Look at Income and Race Concentration in Public Schiaeds

URB. INST. (May 13, 2015)http://www.urban.org/features/closkrok-incomeandrace
concentratiofpublic-schools

2 am not the first to highl i geRAdamKekgr egati on
Edgerton, Segregation Now, and Segregation For@wsrHUFFINGTONPOST

(September 28, 2012, 4:43 p.m.), http://www.huffingtonpost.com/ddmn
edgerton/segregatiemow-ands e gr e _b 1921451 . ht ml (noting th
education reformo is fithe indispuinthebl e over
North are extremely segregatedo).

31d.

4 San Antonio Indep. Sch. Dist. v. Rodrigudz1 U.S. 1 (1972).
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| operate from the premise that the current situation is troubling. As
Justice Marshall stated in his dissenMilliken v. Bradley® the case that
famously refged to integrate schools across urban and suburban school
di strict l i nes, Aunl ess our childrer
hope t hat our peopl e wi %1 Witkoute r | e a
socioeconomically integrated schools, people of difierclasses and
racial backgrounds will never learn from each other, appreciate each
ot herdés differences, or generate col
Numerous studies suggest that there are significant social benefits to
socioeconomic integrati’ And there are significant academic benefits
to socioeconomic integration as well. Wealthier students will receive an
education from their less wellff peers about the challenges of growing
up in a relatively less advantaged background, will be eddcan
different cultural norms and values, and will see the successes of their
lowerincome peer§. Meanwhile, lower income students will become
attuned to the structural advantages that upper class students frequently
benefit from and will be able to ceive the benefits of being educated
alongside those students.

In past work, | have advanced a principle | have referred to as the 60/40
principle® Under this principleno school within any school district
should have more than 50% lowincome studeats. The goal of the
principle, simply put, is to sort students within public school districts so
that individual schools are not overly concentrated with-ilowome
student3® Because this is a lofty goal, the 60/40 principle, at least at the
outset, meely requires that a school district embark on efforts to achieve
districtwide student populations that are less than 60%ih@ame, with
the longterm goal of achieving distriasvide student populations that are
less than 40% lovincome!! There are myad ways to achieve these
goal® but school districts to date have made very few efforts to achieve

5 Milliken v. Bradley, 418 U.S. 717 (1974).

61d. at 783 (Marshall, J., dissenting).

" See, e.gU.S.CoMMISSION ONCIVIL RIGHTS, THE BENEFITS OFRACIAL AND ETHNIC
DIVERSITY IN ELEMENTARY AND SECONDARY EDUCATION (Nov. 2006),available at
http://www.usccr.gov/pubs/112806diversity.pdf

8 SeeGenevieve Siegdiawley, Research Bef: How NonMinority Students Also
Benefit from Racially Diverse SchoolsiE NATG COAL. ON SCH. DIVERSITY (Oct.
2012),http://www.schooldiversity.org/pdf/DiversityReseenBriefNo8.pdf

9 SeeChristopher A. SuareRemocratic School Desegregation: Lessons from Election
Law, 119PeNN. ST. L. REV. 747 (2015).

10

g

91


http://www.usccr.gov/pubs/112806diversity.pdf
http://www.school-diversity.org/pdf/DiversityResearchBriefNo8.pdf

Volume 3 Education Law & Policy Review 2016

school integration absent consent decrees or other prodding from courts.
In this piece, | highlight some of the school districts that are voluntarily
attemping to reduce the degree of socioeconomic isolation in their
districts, reflect on what has motivated these programs, and offer a next
step for reform in the wake of the recent passage of the Every Student
Succeeds Act (ESSAY.
The ESSA is the firstnajor overhaul to the Elementary and Secondary
Education Act (ESEA) since the passage of No Child Left Behind (NCLB)
in 2001. The law largely retains the principles of accountability that were
emphasized in NCLB, but allows states far more flexibilitychoosing
desired targets and goals. Under the ESS#fates will submit
Aaccountability planso to the Depart
states to set both their short term and long term accountability ‘Joals.
Moreover, states will be entirely frde choose their own standards and
will have more flexibility in choosing when and to what extent to
administer test¥! The law will also retain large pots of grant funding,
including Title | funding for lowincome school$® These funds will
empower sta and local decisiomakers to employ evidendmsed
solutions for school improvement, and will not restrict these leaders to
icookie cutterd® Federal approaches.
While the ESSA did not emphasize integration as a national goal, it
also did not rollback existing efforts to improve integration, such as the
Magnet School Assistance Program (MSAP), which will continue to
provide grant money for magnet schoo
among students of different social, economic, ethnic, andalra
backgr ¥ Congress ldas attempted to make the MSAP program
stronger, inserting language into the existing MSAP statute requiring that
applicants for such grants provi de
Arational edo for h ow maaghieeet divessityh 0 o0 |

2 Every Student Succeeds Act (ESSA), Pub. L. No-934129 Stat. 1802 (December
10, 2015).

13 Alyson Klein, ESEA Reuthorization: The Every Student Succeeds Act Explained
Epuc. WEek (November 30, 2015http://blogs.edweek.org/edweek/campalgn
12/2015/11/esea_reauthorization_the_every.html

¥ d.

5d.

8 FACT SHEET: Congress Acts to Fix No Child Left BehlmE WHITE HOUSE
(December 2, 2015https://www.whitehouse.gov/theressoffice/2015/12/03/facsheet
congressactsfix-no-child-left-behind

1720 U.S.C. § 7231d(b)(1)(A).
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goals!® It also added a requirement that applicants explain how it will
fassess, moni tor, and evaluate the |
achi evement & mMdreoven Cangresaamended the priority
criteria in awading MSAP grants, currently codified at 20 U.S.C. §
7231(e), to prioritize funding to ap
integration by taking into account socioeconomic diversity in designing
and i mplementing ma&dvoreaversexgarmedithepr ogr
possible use of MSAP grant funds to include not only funding of
i ndi vidual magnet school s, but al so
strengthen inted i strict and r egi?oThas) whimagnet
Congress did not prioritize integia in the ESSA writ large, it certainly
recognizes its value, at least in the magnet school context.

Nonet hel ess, in | ight of the ESSAO
problem in a larger way, | encourage effértwhether at the federal, state,
or local leveb to design additional socioeconomic school integration
grant programs and models. In light of recent school funding reform
efforts, including fiRace to the Top,
state and federal level has been known to piwialuable incentives to
school districts that wish to innovate. In 2015, New York State began a
grant program that, using federal funds, has the express goal of reducing
socioeconomic isolation in schools. This is the first known program of its
kind, and no scholars have undertaken a detailed analysis of the program
to date. And most recently, the Obama administration announced a
proposed $120 million grant progranc al | ed A St r dthgter Tod
may provide additional federal funds to help schddtricts address
socioeconomic isolatioff.

In light of these recent initiatives, school integration grant programs
hold promise. This piece therefore performs a case study of the New York
State socioeconomic school integration grant program, cosssdene of
the socioeconomic school integration proposals that are currently being
funded by the program, and considers ways in which similar
socioeconomic school integration grant programs could be more broadly
adopted or improved in other contexts, sat uch programs may become

18 SeeESSA § 4401.

191d. (amending and inserting language into 20 U.S.C. § 7231d).

201d. (amending and inserting language into 20 U.S.C. § 7231e(4))

211d. (amending and inserting language into 20 U.S.C. § 7231f(a)(8))

22 Alyson Klein,Obama Budgeiot Seek New Money to Help Schools Integrate, Source
Says Ebuc. WEEK (Feb. 8, 2016, 3:26 p.mhitp://blogs.edweek.org/edweek/campaign
k-12/2016/02/obama_budget to_seeks new_mone.htm|I?cmpEBDCGOO.
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a valuable piece of the broader education reform movement. Before doing
so, however, | provide context on the current state of school integration
efforts in the United States.

Current Examples of Efforts to Desegregate

As noted above, very few school districts in America proactively
attempt to desegregate their schools. And most, if not all, of these
programs exist as vestiges of legal rules or requirements that are either still
in force or have lapsed, whether those daes were imposed at the state
or federal level. Nonetheless, more than eighty school districts around the
country engage in some degree of socioeconomic integration &ffarid,
some of the most notable plans are highlighted below.

Interdistrict Magnet Schools

Some school districts utilize intelistrict magnet programs to
encourage socioeconomic integration. The largest program of this nature
is in greater Hartford, Connecticut, where 37 magnet schools offer
student s from Har t f oaityd &chool sdistbct r b s
opportunities to attend school together in academically rigorous settings.
These programs promote inistrict cross pollination of student
populations by creating higtuality schools that draw students from both
cities and their suounding suburbs. This is due in part to the magnet
school s6 specialized i nstr u-disticton:
magnet programs include several technical high schools, performing arts
high schools, science and technology high schools,inggrnational
baccalaureate (IB) school, and numerous other magnet elementary,

23 LINN POSEYMADDOX, WHEN MIDDLE-CLASS PATENTS CHOOSEURBAN SCHOOLS

CLASS, RACE & THE CHALLENGE OFEQUITY IN PUBLIC EDUCATION 154(2014).

24 Denisa R. Supervillejew Settlement ReachiedHartford, Conn., Desegregation

Case EDuc. WEEK (Feb. 27, 2015),
http://blogs.edweek.org/edweek/District_Dossier/2015/02/new_settlement_rearched_i
art.htmt See also Some Examples of Successful School Integration Models and Positive
Outcomes for Achievement, Graduation Rates, and College Attendiéat@e COAL. ON

ScH. DIVERSITY (June 14, 2013http://school
diversity.org/pdf/NCSD _list_of exampldmest practices.pdf
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middle, and high schoofS. Indeed, one of these schools was recently
named the best magnet school in the couddtry.

Hartfordds magnet progr ant,washhewever ,
result of coudmandated integration due to the Connecticut Supreme
Courtos 199h6e frfu | v*/whihchiie thdt the racial and
socioeconomic isolation of students in greater Hartford violated the
Connecticut State Constitution.There have been numerous consent
decrees in th&heffcase that have proscribed additional integration efforts
in greater Hartford over the years, including a 2015 settlement that
required that the intedistrict magnet program add 1,000 more seats for
Hartford student$® Hartford continues to be bound by a consent decree
requiring that it reach certain racial diversity targets: The settlement that
governed the 20145 school year stipulated that 44% of Hartfoedident
minority students should be aff@d the opportunity to attend schools in
reduced isolation setting$.

Other metropolitan areas have created more modest-disteict
magnet programs. For example, the West Metro Education Program
(WMEP) in greater Minneapolis, Minnesota organizead twterdistrict
magnet school¥® The WMEP is a unique regional distdctalled a
AJoi nt Power 0 wBichtspams|ll didtricistamdihas ta 6chool
board comprising members from each of those disttiche WMEP and

25 See, High Schoql&REATERHARTFORDREGA. SCH. CHOICE OFFICE,
http://www.choiceeducation.org/higgthoolg(last visited October 21, 2015).

%6 David DesrochesVP NR: Hart fordo6és Breakthrough Named
Country, SHEFFMOVEMENT (May 4, 2015),
http://www.sheffmovement.org/sheffinthenews/whrartfordsbreakthrougmamed
bestmagnetschootin-the-country!

27678 A.2d 1267 (Conn. 1996).

28 SeeSuperville,supranote 24. | hag discusse@heffextensively in the pasiSee

Christopher A. Suare&liding Towards Educational Outcomes; A New Remedy for

Education Lawsuits in a PeStCLB World 15MicH. J.RACE & L. 477 (2010).

®SeeSheff v. OO6Neil |l , De SGectiablg.A2. Tie stiplatoh 3 St i pu
defines a fireduced isolationd setting as an
75% minority (Black and/or Hispanic) or a school that accepts a Hartford minority

student through an interdistrict transf8ee id Section 11.M.

30Kara S. Finnigan, Jennifer Jellison Holme, Myron Orfield, Tom Luce, Sarah Diem,

Allison Mattheis, and Nadine D. HyltoRegional Educational Policy Analysis:
Rochester, Omaha, -District Aridngenreets23EDucC.iPad 780,nt er

797 (2015).See alsWESTMETROEDUC. PROGRAM,
https://sites.google.com/a/wmep.k12.mn.us/wmep6069/hvest Metro Education
ProgramWIKIPEDIA, https://en.wikipedia.org/wiki/West_Metro_Education_Program

(last visited Feb. 8, 2016).

3! Finnigan et al.supranote 30, at 797.
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its magnet schools, like th&heff magnets, were an outgrowth of state

court action and subsequent settlem&rgpecifically, they arose from

cases includingNAACP v. State of Minnesdtaand Xiong v. State of
Minnesota®® which challenged segregated education under the Minnesota

State Castitution. After these cases settled in 2000, the WMEP began to
oversee the two intatdistrict magnet schools (which are now administered

by local school districts) and assisted with an halistrict transfer
program called the 3 heotivocMinneamlis Your s
magnet schools both specialize in the fine arts and continue to focus on
racial equity in their admissions polici&s.In the CIY program, poorer

students from Minneapolis have the opportunity to attend school in
neighboring suburbadistricts, and the state pays transportation c8sts.

WME P runs a ACul tur al Coll aborat:i
Devel opment Program, 06 which provi de
teachers to build cultural competence, as well as student programs that

help buld tolerance across different racial, cultural, and socioeconomic
identities®’

32 SeeComplaint, NAACP v. State, No. 954800 (Minn. Dist. Ct. 1995).

33 SeeComplaint, Xiong v. State, No. 98316 (Minn. Dist. Ct. 1998).

34 See Minneapolis NAACP v. Minneso%aong v. MinnesotaCase Nos. 984800 & 98

2816, Settlement Agreement ( Minn. Dist. Ct., 2000); Finnigan etudranote 30, at

796-97; Jonathan Feldmaintegrated Public Education is Still Worth Fighting F&2

HUMAN RIGHTS 13 (2005) available at
http://www.americanbar.org/publications/human_rights_magazine_home/human_rights_
vol32_2005/fall2005/hr_Fall05_integratedpubliced.hfmh ot i ng t hat fAa settl
reached shortly afteXjong] was filed, allowing some increased opportunitiesuidran
students to attend suburban school so) . T h e
schools, but they were recently conveyed by WMEP to the local school districts so that it

may focus more on its professional development and student progiraersiew with

Anthony Galloway, Student Programs Lead of WMEP (October 21, 2015) (transcript on

file with the author)see alsBeth HawkinsWest Metro Integration District May

Reinvent ItselfSpinning Off 2 Schools in the Procg8BNNPOST (January 122015),
https://www.minnpost.com/learnirgurve/2015/01/wesinetrcintegrationdistrictmay
reinventitself-spinning-2-schoolsproces

35 Seekim McGuire, FAIR School Plans Move Ahead Despite Lack of Clarity on
ManagementMINNEAPOLIS STAR-TRIBUNE (May 25, 2015),
http://www.startribune.com/faischootwestmetroprogrammove-aheadwith-

transitions/304943391/

3¢ Interview with Anthony Gallowaysupranote 34;see alsdi The Choice |'s Your
Minnesota ProgranilINNEAPOLIS PUB. SCH.,
https://schoolrequest.mpls.k12.mn.us/the_choice_is_yours_minnesota_p(tagptam

visited October 21, 2015).

ST WESTMETROEDUCATION PROGRAM,
https://sites.google.com/a/wmep.k12.mn.us/wmep6069/about/stpEgramglast
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Interdistrict Transfer Programs

Numerous districts in the Weid States also implement irdestrict
transfer programs, which typically allow students from poougban
school districts to transfer to wealthier, suburban school districts. Those
programs are known as fAone wayo pr oc¢
Atwo wayo progr ams, al so facilitate
school districts to urban ones. h&se programs already exist in both
Hartford (AOpen ChoiY}aaquntemparts tohe nn e ap
interdistrict magnet programs referenced ab®ve. There are also
additional programs. For example, Milwaukee, Wisconsin has had a
program cpatlelre d2 2A0C hoa | n-intoime sudepts ogr an
cross district lines and attend schools in higheome suburban are3s.
St. Louis also has an intstrict transfer program currently serving about
5,100 student® This program is run by the St. Louis Voluntary
Interdistrict Choice Corporation (VICC) and, as a tway program, it
allows St. Louis Public School students to attend school in one of several
suburban districts and suburban students to attend St. Loaggemn
schools*! Other programs exist in Omaha, Nebraska, which has created a
ALearning Communi t y oountiet @at enequragesn i n g
interdistrict choice®? and in Rochester, New Yarkvhich created the first
interdistrict transfer program in th@@0s.

visited Feb. 8, 2016)/Vhat Is Cultural Collaborative, Our Professional Development

WEST METROEDUCATION PROGRAM,
https://sites.google.com/a/wmep.k12.mn.us/wmep6069/about/cedtitaborative(last

visited Feb. 8, 2016).

8See fAiThe Qhsod cMi ninse sYONRESORAPOBOSCHE, M
https://schoolrequest.mpls.k12.mn.us/the_choice_is_yours_minnesota_program (last

visited August 9, 2015Qpen ChoiceCONNECTICUT ST. DEPT. OFEDUC.,
http://www.sde.ct.gov/sde/cwp/view.asp?a=2681&Q=3204kt visited August 9,

2015) (AThe Open Choice program all ows wurbar
near by suburban towns. 0).

39 Marti Mikkelson,Chapter 220 Participants Hoping Milwauked s School | ntegr @
Program Will Be SavedVILWAUKEE PuB. RaDIO (May 19, 2015),
http://wuwm.com/post/chapté&20-participantshopingmilwaukeesschoolintegration

programwill -be-saved This program is directed toward racial integration, which is

legally allowed because Milwaukee still operates under a desegregation consent decree

and has yet to be declmaredofunitary by the
40 SeeFrequently Asked QuestioNgOLUNTARY INTERDISTRICTCHOICE CORP. 1-2,
http://choicecorp.org/FAQ.pdfast visited Feb. 8, 2016).

4d. at 2.

42 SeeFinnigan et al.supranote 30, at 793.
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Many of these programs, like the intgstrict magnet programs
discussed above, were outgrowths of prior court or other compelled legal
action. for example, the St. Louis intéstrict transfer program was
implemented in 1983 after a federalnsent decree was entered in the
Lidell v. Board of Educatiorrase®® Similarly, the Milwaukee Chapter
220 program resulted froAmos v. Board of Educatipmanother federal
case which had held in 1976 that the Milwaukee public schools were
segregated,rebut i ng i n the Wi sconsin | egisl a
and the federal courtodés subsequent
1979% The initial plan, along with subsequent courtlsetents, resulted
in the intedistrict transfer programs that arereently implemented in
Milwaukeed however, Governor Scott Walker has recently signed a
budget that defunds the Chapter 220 program, and the future of this
program is in jeopard${’

The Rochester and Omaha programs, though not legally compelled by
a ourt order or consent decree, resulted from political unrest and
proactive efforts to promote integrated schools across school districts.
Rochesterds Urban Suburban I nterdist
created in response to racial protests dutieglt960<$°® The Omaha plan
resulted from a 2007 state |1dW.The Omahaplan provides autonomy to

43 Seeliddell v. Bd. of Edug 491 F. Supp. 351, 35#4 (E.D. Mo. 198} seealso

Kimberly Jade Norwoodyli nni e L i dYeéar Quedi for Qaalify Rulylic

Education Remains a Dream Deferrd®WAasH. U. J.L & PoLér 1,17-20 (2012).

44 Seel etter from Raymond P. Taffora, Deputy Attorney General, to Anthony S. Evers,
Deputy State Superintendent of Education 3 (December 20, 2007) (on file with the
author).See alsdesegregation and Civil Right/ISCONSINHIST. Socty,
http://www.wisconsinhistory.org/turningpoints/@#9/?action=more_ességast visited
August 9, 2015)see alsd-innigan et al.supranote 30, at 784.

45 SeeTaffora, supranote 44, at 31; Mikkelson,supranote 39; Bob PetersoWalker
Shows His Real Politics: Destroy the Commons Starting with Public ScEDOISATE
FORDEMOCRACY (July 12, 2015)http://bobpeterson.blogspot.com/2015/07 /walker
showshis-realpolitics-destroy.html

46 Finnigan et al.supranote 30, at 784, 791Seealso,Kara S. Finnigan & Tricia J.
Stewartl nt er di strict Choice as a Pobhncy Solutio
Suburban Interdistrict Transfer Program (USITRIATA CTR. FORSCH. CHOICE 9-11
(2009),available athttp://files.eric.ed.gov/fulltext/ED513912.pdf

47 SeeNeb. Rev. Stat. § 78 (2007) (s revised by Legislative Bill 641: Change
Provisions Relating to Schools, Learning Communities, School Governance, and School
Finance)Jennifer Jellison Holme, Sarah L. Diem, & Katherine Cumings Mansfield,
Regional Coalitions and Educational Policy: Lessdrom the Nebraska Learning
Community Agreemerih INTEGRATING SCHOOLS IN ACHANGING SOCIETY : NEW

POLICIES AND LEGAL OPTIONS FOR AMULTIRACIAL GENERATION151, 151 (Erica
Frankenberg & Elizabeth Debray eds., 2011).
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the 11 participating school districts, uses a broad governance structure that
includes each of the 11 districts, and receives funds from a common tax
levy impcsed across greater Omdfialn generating support for the law

creating the learning community, the Omaha Public School détrict
which had only comprised Omahads wur
wholed invoked a nineteenth Century law that allowed the Carfahblic

School district to incorporate territory within the city limits of Omaha into

its school district® By doing so, the district triggered a regional
conversation about integration asgnatropolitanproblen® not simply an

urban problent?

Findly, an intedistrict transfer program was recently created by
happenstance in the Normandy school district just outside of Ferguson,
Missouri®®> Af t er the Normandy school distr
State due to its low performance, a school tremisiw kicked in, requiring
that students in Normandy be afforded the opportunity to attend school in
surrounding, accredited districts. The law also required the Normandy
district to provide transportation to one of the surrounding disficts.
Possiblyhoping to dissuade Normandy parents from sending their children
to outside districts, Normandy chose to provide busing to a school district
that was more than a 30 minute ride away. Nonetheless, more than 2,000
students opted to use the law to transtesarrounding school districts
during the 2013L4 school year, costing the Normandy school district (and
Riverview Gardens, another unaccredited district) more than $23 million
in combined transportation cosfs.These numbers not only reflected the
high demand from parents for better schools, but also revealed that
interdistrict transfer programs could sap critical financial resources from
struggling school districts. Accadrgyly, to the extent that intdistrict
integration solutions are employed, strligg districts may need financial
aid to ensure that they can improve academiithin the district at the

48 Holme et alsupranote 47, at 153.

491d. at 155.

501d.

51 Sedra Glass & NikoleHannah Joneg§,he Problem We All Live With (Transcript)
NATIONAL PUBLIC RADIO: THIS AMERICAN LIFE (Originally Aired July 31, 2015),
http://www.thisamericanlife.org/radiarchives/episode/562/transcript

521d.; Naomi Nix,A Year After Ferguson, St. Louis Parents Fight to Escape Michael
Brownds Ter r i THtSEVENMY FOUR (ABgudt § 20L5),
https://www.the74million.org/articlefgearafterfergusonst-louis-parentsfight-to-
escapemichaelbrownsterrible-high-school

53 Glass & Hannallonessupranote 51.

541d.
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same time they promote intdistrict transfers outside their districts.
Additionally, it may be worthwhile for such districts to considbe
creaton of twoway intedistrict programs, so that students from
surrounding, more affluent districts would have incentives to attend school
in (and provide tuition money to) poorer, urban school districts that
administer magnet and other programs that wouddvdsuch students to
their districts.

District-Wide Integration Plans

Other districts attempt to achieve greater diversity in their districts by
implementing plans that do not cross district lines. Two school districts
that employ districtvide sorting and assignment plans to achieve
socioeconomic integration include efferson County, Kentucky
including Lousiville, KY8 and Cambridge, MA® Jefferson County is a
compelling example because its large, countywide school district
facilitates school attendance across urban and suburban lines. Despite the
Supr eme C aguin Payenits InvolVedrne j ect i ng t he d
affirmative efforts to use race as a primary factor in promoting integration,
the district continues to stay the course, recently placing increased
emphasis on socioeconomic integratidnThe district now uss fisc ho o |
clusterso designated throughout the
racial diversity within its schook. 't al so relies on a
that still considers race as one of many factors, but the index now also
comprises, among otherhihgs, measures of family income and
educational attainment levefs. This model has been praised by many
commentators. However, as noted above, soth-district efforts are

% Some Examples of Successful School Integration Models, soigr24.

56 SeeAlana SemuelsThe City That Believed in Desegregati®re ATLANTIC (Mar. 27,
2015),http://lwww.theatlantic.com/features/archive/2015/034hg-thatbelievedin-
desegregation/388532/

57 Allison Ross, JCPS Student Diversity Shows Steady G&os/RIER-JOURNAL (Nov.
26, 2014, 8:03 a.fy http://www.courief
journal.com/story/news/education/2014/11/25/ispsdentdiversity-showssteady
gains/70120322/

58 Lesli A. Maxwell, 60 Years After Brown, School Diversity More Complex Than,Ever
Ebuc. WEEK (May 13, 2004)http://www.edweek.org/ew/articles/2014/05/14/31brewn
overview.h33.html
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only successful whedas in Jefferson Coundythe district is sufficiently
large so that it has a diverse socioeconomic and racial mix: while they are
viable in the large, countyide districts prevalent in southern states that
incorporate central cities and surrounding suburbs in their districts, they
are less viable in the towmasd school districts in the North that do Rot.

Another districiwi de pl an known as Acontr ol
implemented in Cambridge, MA Under this model, parents select
preferred schools for their children, and these preferences are codsidere
by the district in placing students, but the ultimate placement of the child
into a school depends on the socioeconomic and racial diversity of the
district. I n the words of the distr
districtosatiinngeregutui alb light esParentso | s . 0
Involved these sorting decisions primarily depend upon socioeconomic
factors®® Thus, there are no fineighborho
Rather, students are placed into schools so that each school populatio
roughly reflects the socioeconomic diversity of the school district as a
whole®? For each grade level, the district aims to ensure that the
proportion of lowincome students is within a few percentage points (for
example, plus or minus ten points) o tiiistrictwide averag&® The goal
of the program is to yield schools that are both racially and
socioeconomically balanced using such measues d Cambridge

% These larger school districts in the South resulted from Southern efforts to use larger

school districts to dilute the strength of minority voting power, and also from court orders

that had ordered school district consolidation fRgrstwn SeeSuarezsupranote 9, at

77677 (noting that southern school districts tended to be larger and consobdatacse

they had been designed to dilute minority voting power).

60 See About Controlled ChoicBAMBRIDGE PUB. SCH.,
http://www.cpsd.us/departments/frc/makiggur_choices/about_controlled_choitast

visited October 24, 2015).

8Er i ¢ ScCouwltzrkoe ,| eed Choi ced: Does Mixing Kids
Improve EducationDESERETNEWS (Apr. 10, 2014),
http://national.deseretnews.com/article/1265/contretiedice doesmixing-kids-based
onfamily-incomeimproveeducation.html at 2 (Al n Cambridge, chi
school through a process called Controlled (
socioeconomic status, siblings, proximity, special education status, English language

learner status, gender, and language dominaBee.Controlled Choice Plasupranote

60, & 4.

52 See What Future for School Integration? (Pf.IRST. FORSOC. PROGRESSAug. 13,
2015),http://instituteforsocialprogress.org/wHature-for-schoolintegrationpt-2/.

53 See, e.gControlled Choice Playsupranote 60, at % (noting that, depending on

grade level, the goal is to have a proportion of free and reduced price lunch stuatents th

is within five to ten percentage points of the distvidtle averages).
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internal data suggests that over fthods of its schools have achieved the
balancing goal aa result of the prograf.

Legal Realities

While the abovdisted programs are extremely important to the future
of socioeconomic desegregation efforts in the United States, each program
was typically compelled by law or is a vestige of a comiered consent
decree. In Hartford, as noted above, the Interdistrict Magnet Schools and
Project Choice programs are programs that are mandated by the consent
decreeirSh e f f vwhiclQguidant tothe Connecticut Constitution,
continues to mandatannual benchmarks to reduce racial isolation in
greater Hartford.

Similarly, many of the programs are the vestigial remnants of the
mandates of consent decrees deriving fBrown v. Board of Education
As noted above, the St. Louis and Milwauleer-district programs were
both outgrowths of podBrown federal consent decrees. The consent
decree in St. Louis has been watered down into requiring a purely
voluntary interdistrict transfer prograrft. As it stands, the program in St.
Louis has beemxtended through at least the 2B school year, but the
program will remain purely volunta®®. And though the Chapter 220
program continues in Milwaukee, its existence is threatéhed.

As more school districts ndraendecl ar
longer subject to the dictates Bfown moreover, there will be fewer
incentives to pursue integration efforts moving forward. Hundreds of
school districts have been declared unitary since the 1990s, particularly in
the souttf® In fact, around half of all districts that were under court
oversight as of 1990 have been declared unitary since then, and the rate at
which districts are being released from court oversight has only
increased?®

641d. at 2.

85 See Frequently Asked Questigsispranote 40, at 2.

56 1d.

57 See, e.g.Erin RichardsScott Walker Bid to End Integration Program Has Schools
Seeking AnswerMILWAUKEE J.SENTINEL (March 6, 2015),
http://www.jsonline.com/news/education/seathlker-bid-to-endintegrationprogram
hasschoolsseekinganswersh99456791z4295392981.html.

58 Abbie Coffee & Erica Frankenbergwo Years after the PICS Decision: Distris 0
Integration Efforts in a Changing ClimatéHe CiviL RIGHTS PROJECT10 (July 30,
2009),http://lwww.magnet.edu/files/pdf/ma_distridtgegration.pdf.

89 Sean F. Reardon, Elena Grewal, Demetra Kalogrides, & Erica Greenberg, Basan
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Once Aunitary, otnow@way from dacesahd placet s
their focus primarily on socioeconomic factors when pursuing efforts to
desegregate. Otherwise, those school districts will run afoul of the
requirements dictated iRarents Involved v. Seattle School District No.
1. Indeed, the U.S. Department of Education initially suggested after
Parents Involvedhat voluntary efforts to integrate in unitary districts must
focus solely on socioeconomic factors to the exclusion of race, and only
later guidance provided districts withb& more leeway, suggesting that
districts could also consider race in combination with socioeconomic and
various other factor§. In that uncertain legal environment, few school
districts have had meaningful incentives to pursue integration remedies,
paricularly as other aspects of education reférmcluding charter
schools, teacher accountability, and -Rrdnitiatived have become
increasingly popular.

That said, all hope is not lost for school integration. In many contexts,
including several ofhtose described above, school districts have felt a
voluntary willingness to continue socioeconomic integration programs,
even where the district is no longer compelled to do so. Louisville, in
Jefferson County, is a prime example of an area that hadhatéeen
subject to a federal consent decree but, after the consent decree was
removed, continued to pursue desegregation voluntariMoreover, the
Rochester desegregation program has survived several legal challenges,
and recently an eighth suburbarstdct voted to join the intedistrict

The End of CourOrdered School Desegregation and the Resegregation of American
Public Schools31 J.0F POLAr ANALYSIS AND MANAGEMENT 876, 903 (2012).

0 SeeParents Involved in Community Schools v. Seattle School District No. 1, 551 U.S.
701 (2007).

" In the 2012 Guidarg the Department of Education explained that school districts
should, in the first instance, determined if they could use factors other than race,

including socioeconomic status, in assignin

(
districtmayconsler a student6s race asracal 6pl us fact
.

considerations) t o ac lGuidance onithe ¥oluctaryniuseeof | i n g
Race to Achieve Diversity and Avoid Racial Isolation in Elementary and Secondary
Schools THE WHITE HOUSE, http://lwww?2.ed.gov/about/offices/list/ocr/docs/guidance
ese201111.htmllast visited Feb. 8, 2016)

"2 Enid TruciosHayes & Cedric Merlin PowellThe Rhetoric of Glorblind

Constitutionalism: Individualism, Race and Public Schools in Louisville, KentadRy

PENN ST. L. REV. 947,971 (2008) (noting that, in the lead upRarents Involved

Jefferson County fAwas no | onger @urtsystem of

because the system had malfunctioned; rather, this was a voluntary effort by the
representative body of the community to preserve the vibrant diversity that was the

hall mark of the Jefferson County school syst
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transfer program theré. Efforts are also underway in Rochester to create
at least one regiorglpresumably magnétschool’® In at least some
cases, then, it would seem that cerompelled desegregation is not an
absolute prerequisite to racial and socioeconomic integration efforts.

* * *

The examples above illustrate that there have been few, if any,
desegregation initiatives that have beeanitiated without legal
compulsion. Socioeconomic and racial smhotegration efforts can
happen, but that they are by no means guaranteed, given our history. The
guestion becomes how we may continue to provide incentives for school
integration in ways that foster meaningful change, but do so in a way that
is more oganic than the consent decrees and state constitutional mandates
of the past. The remaining sections of this piece consider how grant
programs implemented at the federal I&vak well as at the state or local
leveld could be one way to foster such orgamfforts to promote
socioeconomic diversity in our schools. As noted above, the piece
considers a recently adopted grant program from New York &State
first of its kind as a starting point for analysis.

| deas from New York St atRldGranEur r ent
Program

In the wake of Race to the Top, which provided monetary incentives
that encouraged states to, among other things, loosen-lestakte
restrictions on charter schools and improve data retention and
accountability efforts, it is wantwhile to consider state or federal grant
programs that could promote socioeconomic integration. To date, few
programs have sought to provide monetary incentives to promote school
integration. Rather, most of the recent financial injections into eduacatio
have come from proponents of education reform who, as alluded to above,

73 SeePeter J. Weishaaldrban-Siburban Interdistrict Transfer Program Upheld by
Second Circuit in 2000ROCHESTERL. Rev. (February 24, 2015),
http://rochesterlawreview.com/2015/02/24/urkbsuburbarinterdistricttransferprogram
upheldby-secondcircuit-in-2000/

74 Seekrica BryantUrbanSubur ban Doesno6tbDEMObRaT&ge t he Game,
CHRONICLE (January 31, 2015),
http://www.democratandchronicle.com/story/news/2015/01/30/usanrbarvan
white-ericabryantrochesterschools/2259571/ However, the Rochester intdistrict

transfer program discussed above has its own limitations, as suburban schools are not
required to select the most economically disadvantaged minority students: the suburban
districts use an application proceshtindselect Rochester studentsl.
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have turned their attention to efforts to improve charter schools, promote
prekindergarten programs, bust unions, and increase teacher
accountability. Some of these efforts werBexed in the goals of Race

to the Top, as well as the myriad organizations that have popped up to
advocate for these new reform efforts. Organizations like Democrats for
Education Reform, 50Can, and StudentsFirst, for example, are promoting
such advocacefforts. And state level legislation around the country has
promoted these efforts as well. None of these reform efforts, however, are
mutually exclusive from efforts to reduce socioeconomic and racial
isolation in schools.

If similar monetary incentive programs are to arise in the school
integration context, we must ask whether there is a viable model for such a
program in todayodos | egal and pol.
recently arose in New York State. As neaifinal act as Commissioner
of the New York State Education Department, John B. King, Jr., who is
now the Acting Secretary of Education, announced a statewide grant
program to promote socioeconomic integration. The announcement, made

on December 30 2014, decl ared t hat fSoci oc¢

Program grants of up to $1.25 million each will be used to increase student
achievement i n up -periormiBdgPriaoity antd Foeus s t
Schools. The grants will support programs that wilicrease
socioeconomi® integration.o

The design of the socioeconomic integration grant program is
consistent and aligned with the 60/40 principle described in my previous
work.”® The program targets high poverty, urban school districts: the
eligibles c ho o | di stricts are ATitle |
|l east 60 percent and ai thdseagedistricts O
that, presumably, have many schools within them that are more than fifty
percent lowincome students. hey are also districts that, having 10 or
more schools, are urban and could potentially adopt creative solutions to
socioeconomic school integratiéh.The pilot program allows any district
that meets these criteria to apply for grants.

NYS Schools to Receive grants to Promote Socioeconomic IntegNeioY ORK ST.

BD. oFEDUC. (December 30, 2014),
http://www.nysed.gov/news/2015/nysschoolsreceivegrantspromotesocioeconomicintegrat
ion.

6 Although thePenn Statarticle was published well after the announcement of the
socioeconomic integration grant program in New York, | originally presented the 60/4
principle at an Education and Civil Rights conference held at Penn State University in
mid-2014.

71d.
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The programwhile administered at the state level, uses funds from the
federal School Improvement Grant (SIG) program under Section 1003(a)
of the Elementary and Secondary Education Act of 1965 (ESEA), as
amended by approved ESEA Flexibilityaiver.’”® Although the Setion
1003(a) School Improvement Grant was significantly revised by the
ESSA, the program is funded at least through 2016, and the understanding
is that the money previously allocated for SIG funding will be reallocated
into the Title | pot of money? Because the New York State program is
tied to school improvement grants, funding is awardedntbvidual
schoolsthat seek to adopt programming that will improve integration.

Section 1003(a) is a relatively limited pot of money that states receive

from the £deral government to support Title | schools. The budget for the

SES Il ntegration program A must Supi
instructional activities to be provided by the distffttAccordingly, the

funds for the program are tightly restricted to dertpurposes. New
Yorkdés SES integration grant program
title 1 schools, and priority schools that are already receiving school
improvement grants under Section 1003(g) of the ESEA.

SIG(a) funding is generated bysat at e reserve from i
state receives under subpart 2 of [T
responsibilities und®iStatesi onust 1HA86
not less than 95 percent of that amount directly to local educational
agencies for school identified for school improvement corrective action,
and restructuring, for %B&WGa)fundstfioar es un
the SIPP program are allocated on a-nompetitive basis rather than on a
competitive basis. At the New YorState level, the SIPP program is
administered nowompetitively, ad school districts eligible for funding
under 1003(a) can apply for funding so long as they meet additional

8 New York State Grant Program RFP atagailable at
http://www.p12.nysed.gov/funding/2048B-title-1-sesintegrationgrant/sesntegration
grant.pdf see alsd-inal Requiremengs School Improvement GrariisTitle | of the
Elementary and Secondary Education Act of 1965, 80 Fed. Reg. 72249 (ReQ5).

The School Improvement Grants statute is codified at 20 U.S.C. § 6303.

" Given this, the School Integration Pilot Program could be significantly revised under
the new ESSA school improvement grant funding regime.

80 RFPsupranote 78, at 6see also Guidance on School Improvement Grants under
Section 1003(g) of the Elementary and Secondary Education Act of 966 OF

Epuc. 2223 (March 2015), http://www?2.ed.gov/programs/sif/sigguidance032015.doc.
81 RFPsupranote 78, at 1.

8220 U.S.C § 803(a).

831d. at 86303(b)(1).
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eligibility criteria. Eligible districts that submit grant proposals that are
consistent with the purposes of the program will receive funding under
Section 1003(a). This is important, as it means that the school districts

that are funded in the New York State program do not necessarily receive
funds because t hiery dlavzes @do@dieade didresr
initiatives.

Eligible School Dstricts

In New York State, a total of 12 school districts were eligible for the
SES integration grafif. These school districts include, among others,
New York City, Buffalo, Rochester, and Albafyy. They have poverty
levels ranging from 61% to 85% across each school district. Because the
funding for the program is derived from federal SIG grants, it is no
surprise that the program provides funding atdbtleoollevel, and each
eligible school districtmay apply for a given number of its schools to be
funded, depending on its size. For example, New York City can apply to
receive funding for eight of its Bools while a smaller district such as
Albany can only apply for funding of one schébl.If selected, each
school is eligible for as much as $1.25 mildothus, the grants can range
from $1.25 to $10 million at the distrigtide level, depending on the
dstric¥o6s size.

Accountability Measures

Once a particular school or school district receives a socioeconomic
school integration grant, it does not simply receive the money without any
accountability?® Instead, the grants are administered over a three year
peri od, and A[c]J]ontinuation funding
contingent upon progress toward meeting SES integration targets, student
achievement goals, fidelity of implementation of ame plan, and

mai ntenance of a?IHowgpver retause thegpuograne me n t
has just been announced, it is not clear how these accountability measures

will take shape in practice.

84 RFPsupranote 78, at 2.
851d.

861d.

871d. at 23.

81d. at 3.

81d. at 3.

107



Volume 3 Education Law & Policy Review 2016

Possible 8lutions and Constraints of the GrantiBgram

The New York State program provides considerable flexibility in
encouraging districts to promote socioeconomic integration within
districts. However, grantees must implement their constraints within the
bounds of three models that have been adopted by Nekw ate. The
three models contemplated within the program are described below.

Il ndi vidual A Ma g n &he fir& pdssible ImodM aschie | . 0O
individual Amagnet school o model . L
to improve the academic qualitygf a school substantially so as to
encourage demand to attend the schoo

backgrounds in the distPiToarelewant r el e v
geographic area can include areas beyond the school district boundary of
thegr antee school , as the Arelevant g

jointly in the planning phase of the grant by NYSED and the applicant
district through % Parems can they applynfo the e me n
magnet s chool-based admissitaolidy that will mramote
soci oeconomi c di \emrygrddéethyough considdrations ¢ h o o
of atrisk factors for each applicant as indicated in parent questionnaires
submitted with the ° pndrihismadél, whichf or a
is akin to theSheffmagnet model in Hartford, a school district would
attempt to improve its socioeconomic diversity by building (or
developing) a larger number of magnet schools.

To date, and as | discuss below, nearlyrgaigible school district in
the New York grant program applied under the individual magnet
modeb even applications under other models (for example, community
innovation) were akin to magnet proposals. Most districts are trying to
create strong magnetctsool programs that will increase academic
achievement in various specialty areas, presumably in order to improve
their school programs so that those programs will attract more students
from outside, wealthier school districts.

901d. at 4.

91d. at 34.

“2|d.at 4. Under the grant program, fAsocioeco
purpose of the admissions policy with reference to the demographics of the district as a

whole or other relevant geographic area as determined jointly in the planning phase of th
grant by NYSED and the applicantlddi strict ¢t}
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Coordinated grants moel. Under the coordinated grants model,
districts with 25 or more schools can coordinate their grant applications
across schools to fAmagneti z-sloolnear b
socioeconomic integration strategy :
geogr ap®iTcheardeias.tor i cts that use fAcoorl
are permitted (and encouraged) to supplement the grant with other sources
of funding for implementation of the systemic, nmusidhool
socioeconomic i HtUndertahtiiso nii csotorradti engayt .ed
model, one can pool school improvement grants across multiple schools
within a single school district to generate a broader program of SES
integrationwithin a school district, whether by the use of magnet schools
or via a prograno f Afcoordinated choicedo such
discussed abov&. Thus, the thrust of such programsnore likely to be
intra-district thaninter-district.

Community innovation model The final model contemplated in the
New York SES grantnegram is a community innovation model. This is
the model that most strongly contemplataer-district solutions. Under
this model, districts are permitted to submit alternative variations of the
individual Aimagnet 0 modeél andnt hes po
to unusual circumstances or special community needs as expressed
through authentic, inclusive commun#gyn gage me nt® pnderc e s s e s
this model, school s -distict orentemistict t o en
pr ogr &rkpveeyer, ndertis program the applications are carefully
reviewed to assess whether the proposal is likely to be more effective than
the alternative options under t he i
coordinated grants model, and whether the commuemgagement
proces is | ikely fAto yield a practical
circumstances or s pfeThis latter modelrappearsi t y n
to encourage creativity in the grant application process, but appears to be
subject to strictures that may discouragmplicants. Additionally, to the
extent that a school district were to proposeng@r-district model in the
context of the New York grant program, its funding would be restricted to
the Title | schools that were entitled to such funding under Section

%3 d.

%4 1d.

9 See About Controlled Choice, su@g60.
9% RFPsupranote 78, at 4.

91d. at 5.

%1d. at 5.
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1003(a). This would greatly constrain intgistrict effort® for example,
SIG grant funding could not be provided in support of tuition paid from
urban districts to moradvantaged suburban districts, even if that money
were provided in support of educatiagsocioeconomically disadvantaged
child from the urban district.

Current NYS grant proposals and assessmentdnder the original
request for proposal, grant applications needed to be postmarked by
February 13, 201% | submitted a Freedom of |In
request to the New York State Department of Education and obtained
copies of the current proposals that have been submitted, revised, and are
being preliminarily fundedramiNmeough N
school districts (out of the eligible twelve) responded with proposals
spanning numerous schools. The districts that submitted grant proposals
included Binghamton, Hempstead, Mount Vernon, Newburg, New York
City, Rochester, Schenectady, Syracuaed Yonkers. Each proposal
received reviewer feedback and was adjusted in response to that feedback.
A discussion of each districtds prorg
proposals, follows.

Binghamton. The Binghamton school district subted a grant
application for one schodlits East Middle School, which comprised 76%
low-income students as of the 2618 school year. It chose the
ACommunity I nnovationdo program model
lunch (FRPL) poverty measure. East Midd School 0s I nt e
Baccalaureate (IB) program had been unaccredife@in d Bi nghamt or
proposal is to use the NYS funds to reestablish that program while, at the
same time, reducing poverty measures to 71% schoolwide by targeting 5%
annual decreasés poverty at each grade level. The district, however, did
not explain how it would assign students to the school in a way that
promoted integration, nor did it explain how the district would promote
inter-district efforts to diversify the school: asdatx pl ai ned, Al w] I
long-term vision for this effort includes the prospect of recruiting students
from contiguous districts; especially those which have an IB program at
the commencement level but none at the middle level, that conversation is
onlyini ts inf®%ncy . . . .0

%d. at 10.
100 Binghamton Application at 6 (on file with author
101 Binghamton Application, Response to Question 6 (on file with author).
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The reviewers levied numerous critiques at this proposay noted
that the diversity goals were modest, that the plan lackentemndistrict
diversity pl an, and that the plan di
thatwould consider socioeconomic status as a factor in assigning students
to the schoot?? In response, Binghamton raised its goal so that it would
aim for 10% decreases in poverty at each grade level each year (rather
t han 5%). It alsol $abodrati wnumdethbl
school districts who are interested in IB programs and that it would
consider socioeconomic factors in assigning students to East Middle
school. It also sought to clarify how it would be able to reaccredit the
school as aiB program in a short timeframe.

Hempstead Hempstead, an urban district on Long Island, directed its
application to its Franklin School, an elementary school comprising
approximately 69% lowncome students that it sought to reduce to
approximate) 60% lowincome students. The district chose the
individual magnet school program model and chose FRPL as its poverty
measur e. l'ts grant application empt
and a dual language initiative that includes rigorous aftend programs
and the use of neBnglish language for at least 50% of the school*8y.
Given the districtdos predominantly H
di strictbés dual | anguage | mmersion p
Engl i sh. apphcatiordprogided nio suggasiion that Hempstead
would receive higher income students usinggr-district efforts, and it
provided some suggestion that it would encourage transfers from another
elementary school in the district (David Paterson) to ttaakifin school,
even though that school itself had 90% Jmwome student®* It was not
clear from the application that this was part of any broader strategy to
change school admissions policies in Hempstead. In response to concerns
from the reviewers #t the Hempstead plan would not promote
socioeconomic integration, the distr
|l i ke to open this opportunity to mo
encourageintedi strict efforts, amaglacsng at ed
more ambitious program targets on our district at this point until we are
able to successfully recruit!®studen
Hempsteadds hes.i tdiatici effonts likely deavies frermp t I n

102 Feedback to Binghamton (on file with author).

103 Hempstead Application at3 (on file with author).

104 Hempstead Application at 15 (on file with author).

105 Hempstead Feedbaé&esponse at 5 (on file with author).
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frustration: the distct had sent out school choice letters to all districts

across Long Island, amgll of t he surrounding distr
they will not accep’t Dgsilpmpet éHedip s & &
apparent frustration, creative solutions need to be camsidso that
partnerships and meaningful conversations may begin with these
surrounding school districts.

Mount Vernon. The Mount Vernon school district, like Hempstead,
pursued an individual magnet school model based on the FRPL
benchmark. It$ocus school, Longfellow Middle School, is approximately
77.3% low income students. Similar to Binghamton, which had lost an IB
program and sought to reestablish it, Mount Vernon applied for the grant
so that it could reestablish a magnet progt¥m.The cesired magnet
would be a performing arts program
earnest i n 9 dgefareehalsazioecoBodnit hiegration grant
program was even announcé8l.Mount Vernon sought to reestablish the
program in light of its unique arthistory, which included numerous
individuals who became famous in the performing arts, including Sean
AiPuffyo Combs, Di ck Cl a% kLike ctherd De n z
districts, Mount Vernon did not explain how it would pursuter-district
solutions and mvided little insight into its student selection process,
explaining only that Athe program wi
areheldforlowi ncome st udents. o

The reviewers explained, among oth
plan lacked sgcific integration targets, that it lacked any explanation how
it would promote socioeconomic district both usimger-district and
intra-district solutions, and failed to explain how its magnet school would
be successful i n | ifaguretto sosfain thdhsamed i st r
magnet concepft! Even in its revision, Mount Vernon failed to provide
socioeconomic diversity targets for its proposed middle school. However,
it did provide some clarifications that it would promote greater
socioeconomic divsity by (1) retaining more middle school students who
typically transfer to private schools; and (2) developing plans with
neighboring districts for outreach so that students from outside districts

106 Hempstead Feedback Response at 9 (on file with author).

107 Mount Vernon Application at SectionBProgram Narrative (on file with author).
10819, at 23.

1091d, at 7-8.

101d. at 1213.

111 SeeMount Vernon Feedback (on file with author).
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may enroll in the school as wél?Z As for student seleicn, the revised
application clarified that the arts magnet school would enroll at least 35%
low-income students and that the application process will be based on a
rigorous audition process featuringhaeeperson panéeft

Newburg Newburg propose@ magnet program for the Vails Gate
School within its district, which had an 86% poverty level as of 2l84
(the district also used the FRPL poverty measure). The primary focus of
its proposed magnet program is to use a STEM model for all grades, but

Newburgbés proposal al so emphasizes b
early grades and content development specialists in the middle g¥ades.
Il ts goal i's to fRAattract][] families

neighboring school districts of CronwaNyashingtonville, and Valley
C e n t ¥ aThe proposal notes that the Newburg district will develop

Al e] xplicit agreementso with these ¢
and that it wild/l secure funding from
tax lew, state aided transportation, Title I, A, IDEA, Part B Section 6111,

grants from | ocal agenci es, t e part

Thus, in contrast to the above proposals, the Newburg proposal was

proactive in addressing inteistrict soldions. It also noted that it would

use a fchoiceodo model to sé¥fect stude
In response to feedback, the district clarified that its goal is to reduce

poverty in the Vails Gate School from 86% to 76% over the next two

years(it had not specified a target initially). In response to a concern that

the three referenced districts may not be interested in-digeict

solutions, Newburg revised its application to clarify that it will survey and

engage parents in the surroundohg st ri cts At o deter min

options will entice them to Hdve the

also clarified various student selection policies in the district, which would

select students for the Vails Gate school based on socicagoand dual

language preferences, with the ultimate goal being that only 65% of the

seats in the school would comprise lowome students® To promote

112 Mount Vernon Revised Proposal at-16 (on file with author).
1131d. at 1618.

114 Newburg Proposal at-6 (on file with author).

115 Newburg Proposal at 5 (on file with author).

118 Newburg Proposal at 16 (ondiwith author).

117 Id

118 Newburg Revised Proposal at 19 (on file with author).
1191d. at 20.
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integration, the school will organize recruitment events and compile
information from interested fannds, among other things.

New York City New York City submitted applications for eight target

school s. Al l of NYCOs applications
models based on the FRPL poverty measure, and can be placed into one of
t hree sittharod &t gr oups. Each group of

type of educational programwvhich is meant to promote socioeconomic
integration. The first group of schodlsll in Brooklynd included the
George Westinghouse High School, Boys and Girls Fighool, and the

High School for Global Citizenship. They submitted applications that
promote the ABrooklyn STEAM Center p
on Career and Technical Education (CTE). The second group of
school® P.S. 15 Roberto Clemente and M.BEl3 Ronald Edmonds
Learning Centéy are both elementary/middle schools that hope to
promote schoolwide enrichment models and dual language immersion
programs. And the third group of schablerederick Douglass Academy,
Joseph Wade, and Bronx Writing Acadgimare STEM magnets. We
discuss each of these groups of schools in turn, because, the corresponding
schools in each group submitted nearly identical applications. Notably,
none of the proposals considereder-district partnerships with school
districts autside of NYC.

Group 1: Career and technical educationThe first set of NYC
applications focused on three Brooklyn target schools, which are each
paired with one or more partner schools. Each of the target séhools
Westinghouse, Global Citizenshignd Boys & Girls H8 has a poverty
level between 70% and 80%hile the partner schools have lower
poverty levels ranging from 45% to 68%. The program model utilizes a
Brooklyn Navy Yard Ahubo which wild
three target scho®lto access courses in technical lab settings with CTE
specialists. Participating students from the target schools will take these
classes at the 0Ahub o -inedme partnertschabks,nt s f
and the students will be required to return teittlespective schools for
core instruction during the afterno&f. The hub model is designed to
promote shorterm integration, but the program is meant to encourage
socioeconomic diversity in each focus school in the lmmg While new
students from th partner schools can enroll in the CTE program in years 1

120 seewWestinghouse at 1 (on file with author).
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and 2 of the program, by year 3 the valuable CTE coursework will only be
available to students who are enrolled in the target sahdblss, new
students who wish to enroll in the CTE program whiertually be
required to enroll in the target schdé!. Assuming that the CTE program

is successful, more students from the partner schools will thus enroll in the
target schools over time.

The reviewers had some concerns about this group of piteposa
because it was not clear how the configurations of partner schools would
necessarily decrease socioeconomic isolation, as some of the partner
schools were greater than 60% low incorfe. The reviewers also
guestioned the degree to which CTE programs ccdy themselves
encourage more socioeconomic diversity, how the selection process for
the CTE program would advance that goal, and how the program could be
effective without changing NYCG6s st
Nonetheless, the NYC CTE progal provides some interesting ideas,
including the use of CTE education and the use of-BigB partner
school s that c a n-SHS dargét gchaols m ¢promotmg t h |
socioeconomic integration.

Group 2: Renzulli and dual language immersion gladThe Group 2
NYC proposals are from Roberto Clemente, an elementary school in
Manhattan, and Edmonds, an elementary school in Brooklyn. Clemente
has an 89% poverty rate, which is 25% higher than the 64% average in

Manhattant?®> Accordingly, the propas! f or Cl emente i s t
by converting it into a school t hat
enrichment model, 0 which is a model

socioeconomic status students to lower income schools. Creating such
incentves is necessary in Manhattan because Manhattan uses an entirely
choicebased model for school selection, rather than a neighborhood

zoning model** Cl ement eds proposal al so inc
center (FRC) that will provide parents with informatioegarding the
improved schoot?®® Cl ement eds goal (after som

review committee), is to reduce the proportion of high poverty students
from 89% to 69% over the course of three yé#tsit explained that it

121 SeeWestinghouse at 335 (on file with author).

122 5eeGroup 1 Feedback at 1 (on file with author).

123 Clemente Proposal at 7 (on file with author).

124 Clemente Proposat$ (on file with author).

125 Clemente Proposal at 17 (on file with author).

126 SeeClemente Feedback and Response at 1 (on file with author).
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will engage the community to aelve the povertyeduction goal and how
the Renzulli enrichment model is supported by rese&fch.

The Edmonds School in Brooklyn is also a high poverty school, as 83%
of its students are losmcome!® Edmonds al so hopes to
itself, like Clene nt e, but wi | | do so using a
model instead of the Renzulli modél. The Edmonds plan ultimately
calls for a 14% reduction in lomcome students (from 83% to 69%), and
the district believes the proposal will be successful becdiufed | u a |
language programs have proven remarkably effective in attracting higher
SES parents to formerly segregated schools in gentrifying areas of
Br o o kM s pam of both the Clemente and Edmonds proposals, the
district intends to consult with Michaélves, a nationally recognized
SES integration expett! As with Clemente, an FRC will be used in
conjunction with the Edmonds school to encourage enrollment.

Group 3: STEM magnets The f i nal group of sct
proposals uses STEM magnet agols to encourage socioeconomic
diversity. The three target schools have poverty rates ranging from 71%
to 92.1%, and the proposal aims to reduce those poverty rates to anywhere
from 61% to 82%, corresponding to decreases of about 10% in each target
schod over three years. In response to feedback, these goals were
increased so that the desired decrease in poverty was about 20% for each
school over the three years of the grant program. To achieve the goals,
each of the three target schools, as with th& @roposals, will be paired
with various fipartnerdo schools that
socioeconomic status | evels. I n the
asked to make a commitment to participate in special STEM based classes
during the regular school day and field Research Expeditions during the
regular school day and afterc hool , 6 and students wi
to make a commitment to attend a ameek summer residency either on
the campus of RPI1 3% rStudend &hM paMatr i t i m
orientations will be held at the target or focus schools, rather than the
partner school$3® Over time, NYC believes that its program will attract

127 seeClemente Feedback and Response(andile with author).
128 Edmonds Proposal at 6 (on file with author).

129 Edmonds Proposal at®(on file with author).

B0 Edmonds Feedback and Response at 2 (on file with author).
Bld. at 23.

132 Douglas Proposal at 19 (on file with author).
133 |d
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students from Apartner schools who w
schools, resulting intheir improved socioeconomic integration and
reduced ¥solation. o

STEM models have often been effective in encouraging school
diversity, and NYC has performed its own research on the effectiveness of
STEM programs in drawing from a broad socioecomorbase®
However, there may be some concerns with this program. In response to
guestions from reviewers regarding the selection process for the programs,
NYC has made ciineome stutlemta haveaedubl aciidssotov
this innovat i vkt aStieEsMne pimeochgsriralicated that
A[l-] owome screening wil/ not be an
student s Awi | | compl ete the same mi
current !l y ¥ &hus i is nos d@edr.how NYC is modifying
existing student assignment policies in conjunction with this program.
The proposal suggested that a @ndrand
supply exceeds demand, but declined to explain how this lottery would
work in that situatiort3’

Rochester Perhaps the most innovative grant applications were
submitted by Rochester, which is unsurprising given its long history of
interdi strict efforts to promote integr
three schools and use the community innovation madetdate schools
that will be appealing to the broader Rochester community, including
surrounding districts.

The first of Rochesterodds proposal s
proposed sharetime CTE programs in Automotive Technology and
Culinary Arts. These programs will be available to all students in the
Rochester district, as well as students from surrounding districts in
Monroe County dAusi ng -$ubuebanNderdistoce Cour
Transfer Program as a =wupbiam@baartdgfec
e f f &% In #s.agplications, Rochester emphasized that eight of Monroe
Countyds 18 school di st r-districtgansder r e ady
program, signaling that these districts may be interested in the new
program'3® In contrast to the Rochester district, which has 90% low

134 Bronx Writing Academy Feedback and Response at 11 (on file with author).
135 Bronx Writing Academy Feedback and Response &2(on file with author).
1361d. at 28.

371d. at 2829.

138 Edison Campus Feedback & Revisions at 2 (on file with author).

1391d.at9.
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income students, the surrounding districts have substantially lower

proportions of lowincome students, ranging from 4% to 53%s. The

selection process for the CTE program will be rigorous, as itinvitlve

A a dileset mreview tof student report cards, test scores, attendance

records, teachersd comment s, and an

and $* Bhé praopdsal does not explicitly incorporate socioeconomic

status into the selectiongress, but 30% of the seats will be reserved for

students outside of the district, making it likely that a wide range of

socioeconomic perspectives will be represefitédThe one drawback of

the Edison Campus proposal is that it is a shared time proganorily

creates diversity for a portion of

similar CTE proposal at Brooklynds N
The two remaining proposals both involve partnerships between one

Rochester school and a school from a surrounding distrigirdmote

inter-district exchanges between the districts. One of the proposals

involves a partnership b&doolenithe Roc he

French Road Elementary Schoal the Brighton school district. The

proposal explains that there haveeally been conversations with the

Brighton Central School District about the proposal, and that there is a

willingness to participat&® It is not clear from the proposal, however,

how there will be incentives for Brighton students to attend the Duffy

schml, so this may become more of a emay exchange program than a

two-way interdistrict initiative. The final proposal involves a partnership

between Rochester and West Irondequoit school district that would create

i a n -distritt socieeconomic exchane pr ogr amo based on

PreKi ndergarten program offered* at RO

As with the Duffy proposal, the Montgomery proposal confirms that

conversations have been held with the West Irondequoit school district to

gauge interest Given the popularity of early childhood education, this

program very well may draw students from outside the Rochester district,

but it is unclear how this program will sustain socioeconomic integration

in the Rochester classroom beyond thelptevel.

Schenectady Schenectady submitted one proposal under the
Acommunity innovationo model . I -

140|d. at 10.

141|d. at 1611.

1421d. at 13.

143 Duffy School (Revision) at 10 (on file with author).

144 Montgomery School (Revision) at 5 (on file with author).
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for its unique proposal, which was not directed toward a single school, but

was instead a fArediost rlinctS ahge n ercptl aedmye,
had undertaken gear longprocess of redistricting because, after its
previous magnet programs had failed,

50% to over 90% in the schools, 0 and
15% of whte (norHi s p a ni c }*° Fhis vedigrictingsplas, which

had been in the works since at least the middle of 2014, was not an inter
district plan, but would achieve a tighter range of -loeome students

within each school (between 60% to 80% low inecstudents, rather than

the previous 50% to 90% rangé§. The main use of the grant funds for

this proposal would be to manage transportation costs within the district,

as well as to support after school and professional development
programming that will ssist teachers and students in adjusting to
socioeconomic shifts within the schodét. However, the proposed
redistricting plan wil/l still use a
and does not appear directed toward drawing higher income students in

the public school system.

Syracuse Syracuseb6s proposal for the gr
strategic pl an call ed200Gr eat SEyxrpaeccu
application is for two schoddsthe Clary Middle School and the LeMoyne
Elementary School. Clariliddle Schoolcurrently is 75% lowincome

student s and, accordingly, Syracuse:
school at Clary by implementing an Expeditionary Learning Program
Awith the intent of attracting a moi

from other Syracuse schodfS. This prog am i s -basedpr oj e «
comprehensive school reform model that uses evideased best

practices in literacy, inquirpased mathematics, and original research and

dat a c o'l Qindlarly, dhe .pdposal for LeMoyne Elementary

Schoo] which is also about 75% leicome students, intends to create a
magnet model by i -wighel Momtesson glLearaing s ¢ h C
Program, 0 whi ch i s-age blessroamst aeespeacialeet by
of educational materials, studestiosen work in longtime blocks,

145 Schenectady Proposal aRl(on file with author).
146 SeeSchenectady Proposal, Pgatdisticting Chart (on file with author).
147 Schenectady Revised Proposal & @n file with author).

148 seeSyracuse (Clary) Proposal at 2 (on file with author).
149 |d
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collaboration, the absence of grades, and individual and -gnoaip

instruction in both™academic and soc
Though the proposals do not involve any irdéstrict solutions?! the

Clary and LeMoyne schools will become schoolslobice districtwide;

50% of their seats would be reserved for neighborhood students while the

other 50% can come from anywhere in the distA¢tOne of the critiques

of the proposal is that it did not initially explain how the selection of the

fiat Ol a5r0g%® of students woul d ™mutsure s

the proposals were revised to clarif

into account atisk factor® including but not limited to socieconomic

statu¢ f or each applicanqtuoe sihaovemchaoneao i
Al s]tudent s from higher i ncome hou
prospectively succeedingdo in the proc

the schools> Another criticism was that the initial proposals suggested
that the proportion ofow-income students would increase in each of the
two target schools, rather than decrease. Ultimately, the district revised its
proposal so that it would aspire to reduce the proportion ofincame
students in Clary Middle School from 75% to 68%, &odh 75% to 70%

in LeMoyne Elementary Schobi®

Yonkers Yonkers, finally, has also used its application to pursue
magnet programs at two of its schools, Cross Hill Academy and Yonkers
Middle School. It intends to implement a STEM magnet progratheat
Cross Hill Academy and an Academy for Global Citizenship and
Technology at Yonkers Middle School. While the initial socioeconomic
diversity goals were modest, the final proposals provided a goal to reduce
the proportion of lowincome students in Crossill Academy from 82%
to 76%, and in Yonkers Middle School from 88% to 76%. While these
goals are slightly more ambitious than the initial proposals, the schools
will still remain quite socioeconomically isolated even if the goals are
achieved. Moreovethe initial Yonkers proposals did not suggest that the
schools would attempt int@listrict solutions or clarify how student
selection procedures within the district would improve socioeconomic
diversity. In response to these criticisms, the distriplared that it did

10 SeeSyracuse (LeMoyne) Proposal a2 {on file with author).

BlSee idat 11.

1521d. at 12.

153 SeeSchenectady Feedback at 2 (on file with author).

154 See, e.g.Schenectady Revisions to Proposal at 12 (on file with author).
155 SeeSchenectady Revisions to Table 2 (on file with author).
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not want to pursue intet i st ri ct solutions wuntil
demonstrated success intta s t'% iltcalsa explained that, under its
current student assignment policy, 80% of the seats for each school go to
neighborhod students while the remaining 20% go to students throughout
the district,; the revised applicatic
not consideredo by the district i n @
clear how the proposal will successfulitegrate students, even assuming
that the proposed academic programs are successful within each of the two
schools'®’

* * *

From a preliminary review of the grant applications in the New York
pilot socioeconomic integration grant programs, sevebaervations can
be made. First, most of the school districts that were eligible for the
program (nine of twelve) participated in the progéathis is promising.
However, it does not appear that the districts that participated in the
program submitted ppmsals that were particularly new or unplanned.
Secondmost of the proposals were for v
sought to incorporate various, potentially innovative, instructional models
in schools. While it may be useful to gauge the succedsesétvarious
instructional models in promoting socioeconomic diversity (including, for
example, the CTE and STEM models discussed above), it is not clear that
many of the districts have thought through the necessary partnerships that
will need to be madeniorder to promote socioeconomic integration using
these magnet programdhird, most of the districts completely eschewed
any inter-district solutions, so it is not clear how the programs proposed
by many of the districts will foster sustained reductiomsocioeconomic
isolation, particularly if the participating school districts retain high
numbers of lonincome students. However jaded some districts may be
(e.g., Hempstead), other districts have attemjpptieai-district solutions for
decades and a dmder conversation needs to be had regarding possible
inter-district partnerships. This, for example, includes districts like
Schenectady: while it proposed an interesting redistricting plan to reduce
racial isolation, it could do a lot better if its rsetticting plan were coupled
with innovative interdistrict solutions.

Fourth, even assuming that the various programs proposed are
successful, the current socioeconomic isolation targets in the proposals are
not very aggressive (even after revigiobnce the goals of the proposals
are met, most of the schools in the pilot program will still have more than

156 SeeGlobal Citizenship and Technology (Reviseousal) at 32 (on file with author).
157 See id.
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60% lowincome students, meaning that more comprehensive efforts will
be needed to achieve more significant levels of integration. Moreover, at
least in their initial applications, some of the districts failed to appreciate
that the goal of the program was to improve socioeconomic diversity
districtwide. For t hi s reason, Aisuccesso
success in the district as a wholost of these districts have not thought
through how to redesign student assignment policies within their districts
at large, as has been done in Cambridge, Jefferson County, and other
forward-looking districtst>® Indeed, many of the districts failed thange
the neighborhood school model of student assignments in their districts.
Fifth, and related to student assignment policies, most districts failed to
creatively think of diversity criteria other than Free and Reduced Price
Lunch. Yet numerousriteria could be used to improve socioeconomic
diversity in schools, including family income, zip code, parental
employment, racial and ethnic information, ELL status, disability status,
and numerous other factors. It appears that the grantees were not
encouraged to think through such factors, and some districts such as New
York decided to ignore race completely, which may produce schools
under the program that are diverse from an income standpoint but not
diverse along racial and other lines. These miagi®ens should be
considered as we consider future socioeconomic integration grant
programs.

Future Efforts to Desegregate: A Proposal for Socioeconomic Grant
Programs

Ideally, we would operate in a world where efforts to integrate were not
(1) compelled by law or (2) vestigial effects of such laws. As recent
history reflects?®® these legally compelled efforts are often fleefitty.
Accordingly, we must aim to identify ways to encourage integration, and
meaningful conversations about it, that areore organic than the
mandates of the past.

In the socioeconomic integration space, the New York State pilot
program appears to be a promising start. But, at least on a preliminary

n

revi ew, the programbés initialkhegoal s

proposals to date have mostly reflected efforts to build upon programs that

158 See About Controlled Choice, su@g60.

159 See, e.gthe Milwaukee example discussed above, Mikkelsapranote 39.

160 Ross,supranote 57 (Tuscaloosa is given as an example in this article of atdisatc
resegregated).
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were contemplated before the grant program began. Few, if any, of the
grant programs seem to have reflected an ambitious effort to alter student
assignment processes, and nohéhem seem to have been an outgrowth

of meaningful conversations with districts that already use innovative
solutions, such as Hartford, Cambridge, Jefferson County, or others. The
New York Program, moreover, is significantly constrained in that it
appears to favor magnet and career education programs over other
solutions, and the program is focused primarily on solutions at the
individual school level, rather than on a distwatle or regional levé

t his, of cour se, i s Indekoe bryfederal 8IGt o t h
grants.

In this section, we consider various models for federal grant funding
that have already been adopted and, in some cases, have been used as
vehicles to promote socioeconomic school integration. We begin with a
look back n time at previous grant models that, in addition to the school
improvement grants used in New York, could form the basis for a
socioeconomic integration grant program in the upcoming reauthorization
of the ESEA. These federal grant program examples, whesidered in
tandem with the lessons learned above from the New York State grant
program, will be useful in formulating a potential framework for future
grant programs that could promote socioeconomic integration within our
nationds school s.

Lessons Lemed from Federal Education Grant Programs and
Proposals

In the last decade, numerous grant programs have emerged at the
federal level that, if leveraged effectively, could be used to promote school
integration.

Technical Assistance for Studé¢ Assignment Plans (TASAP).
Immediately after thd®arents Involvedlecision, the federal government
began a competitive grant program called the Technical Assistance for
Student Assignment Plans (TASAP), which, in 2009, disbursed
$2,500,000 to 11 schodilstricts that were willing to change or refine their
policies for assigning students to schdéls. This grant program was

181 Erica Frankenberg, Kathryn A. McDermott, Elizabeth Debray, & Ann Elizabeth
Blankenship;The New Politics of Diversity: Lessons from a Federal Technical Assistance
Grant, 52 AMER. EDUC. RES. J. 440, 44041 (2015).
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authorized pursuant to federal statute, as codified at 42 U.S.C. §2000c
which states:

The Secretary is authorized, upon the mggion of any school
board, State, municipality, school district, or other governmental
unit legally responsible for operating a public school or schools, to
render technical assistance to such applicant in the preparation,
adoption, and implementation @lans for the desegregation of
public schools.

The TASAP grant application was explicit in that it had been a response to

t he C ®arents dngolveddecision. It made clear that that the
programos goal was Ato arrange and
preparing, adopting, or modifying, and implementing student assignment

plans in accordance with the parameters of recent Supreme Court
decisions pertiaing to school desegregati@i® The grant funds were to

be used it o seek assistance and e X
specialists, demographer s, communi ty
who had experience fAin % aathought ati ng
Congress appropriated $2.5 million for this program in 2669,
appropriations have not been made for the program since.

While the goal of the TASAP program was to promote integration, the
program requirements were quite general and did not set any
accountability targets for achieving SES integratfn. Although the
fiabsolute priority of t he pr ogr &ednca assistanoe pr ov
for facilitating diversity 8 the scoring rubric for the program placed little
emphasis on ensuring that the proposed plans to alter or improve student
assignment promoted school diver8itgor did it provide any guidance on
how that divesity was to be achievéd’ | ndeed, while the
announcement seemed to be in response tBdhents Involvedlecision,
the DOE provided no guidance on how that decision would affect student
assignment policies.

162 SeeFiscal Year 2009, Application for New Grants under the Technical Assistance for
Student Assignment Plans Program (ATASAP Apyg
http://www?2.ed.gov/programs/tag2p09-004f.pdf(last visited Feb. 8, 2016).

1631d. at 46;see alsd74 Fed. Reg. 3617@1 (2009).

164 Seel55 Cong. Rec. H224(Haily ed. February 23, 2009).

165See74 Fed. Reg. at 36,1778.

1661d. at 36,175.

1671d. at 36,17736,178;see alsd-rankenberg dil., supranote 161, at 447.
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Given this lack of guidance, tHEASAP program did not realize its full
potential.  All TASAP districts, of course, ostensibly submitted
applications that sought to improve school diversity. And some districts
that were awarded funds, such as Jefferson County and San Francisco,
A us ear TASAP funds to support implementation of SAPs that
continued t o i n &Y Butdbthersddidwat. rFeriexampleg o al s
Boston used its funds to subvert diversity go&is.

This contrast between grantees was no sukpriistricts such as
Jeferson County had long promoted socioeconomic integration of its
schools, and have maintained a historic commitment to integration that is
virtually unparalleled indeed, nearly 90 percent of JCPS parents believe
t hat the district tsleanwitd studemta famr e t h
di fferent races and economic backgro
send their child to a school outside of their neighborhood to achieve this
goall’® By contrast, Boston had experienced substantial discontent with
courtimposed desegregation and busing in the 1970s and 1980s, and used
the TASAP funds to prioritize student assignmeat neighborhood
school$ a policy that undermines the diversity gé&l. Two other
TASAP district® Rockford, Illinois and St. Paul, Minnesétaisel the
money to implement neighborhood school programs or other programs
without explicit diversity criterid/?> And, rather than using a holistic
student assignment program | i ke Jel
districts did not use race at all in revisingithstudent assignment plans
because the common assumption at the time (albeit an incorrect one) was
that districts could not use race at all afRarents Involved’® Many
TASAP districts did, however, use some form of socioeconomic criterion
in assigningstudents.’

Several lessons could be learned from the TASAP progFinst, the
program could have provided more explicit accountability to ensure that
the provided funds actually promoted integration, rather than subverted it.
Second the programcould have been more transparent regarding the
impact of Parents Involvedincluding the fact that school districts are

1681d. at 452.

1691d. at 452.

1701d. at 454455, SeealsoGary Orfield & Erica Frankenbertncreasingly Segregated
and Unequal Schools as Courts Reverse PpliGfEDUC. ADMIN. QUARTERLY 718
(2014).

171 Frankenberg et alsupranote 161, at 4581.

1721d. at 464.

1731d. at 463.

1741d. at 46364.
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allowed under the law to use a combination of race and socioeconomic
status as factors in assigning students to schddisd, interviewees from

school di stricts that I mpl emented tF
their disappointment at not being able to learn from other TASAP

g r a n t"erem®rdingly, a Federal grant program should both encourage

and incentivize further dialogue oreative methods of integrating schools

post Parents Involved. It appeared that many of the TASAP grantees
implemented their solutions in isolation from one anothénally, more

discussion needs to be had regarding why the TASAP program has failed

to re@ive any appropriations from Congress since 2009.

Magnet School Assistance Program (MSAP)While the TASAP
functioned only as a oré@me, technical assistance grant, the federal
Magnet School Assistance Program (MSAP) has been consistently funded
over the years. This program, which was established in 1984 with the aim
of combating segregation using magn
federal mandates designed to support innovative classroom programs and
teacher practices, promote systemic reformg anable all students to
me et chall engi ng % dkedpeogrant apmopratesd ar d s
approximately $100 million in funding per year to schools throughout the
nation, and remains a fixture within the ESSA.

Under the MSAP program, the Departmeit Education annually
provides grants for magnet schools with approved desegregation plans. In
the past, the program had maintained #flaaged targets and requirements,
but the program is now less focused on racial desegregation in light of
Parents Involed, particularly for districts that are no longer bound by a
consent decre¥® With respect to those districts, the DOE will now

1751d. at 470.

176 Claire Smrekar & Ellen Goldrindlagnet Schools, MSAP, and New Opportunities to
Promote Diversityin INTEGRATING SCHOOLS IN ACHANGING SOCIETY: NEW POLICIES

AND LEGAL OPTIONS FOR AMULTIRACIAL GENERATION 232 (Erica Frankenberg &

Elizabeth Debray eds., 2014).

177 Every Student Succeeds Act (ESSA), Pub. L. No-334129 Stat. 1802 (December

10, 2015);FY 2016 Omnibus Bill Replenishes Crucial Support for Magnet Schools,
Eliminates Cuts Caused by Sequestration, and Provides Additional Investments to
Implement Every Student Succeeds MeiGNET SCH. OF AMER. (December 18, 2015),
http:/Mww.magnetedu/files/presseleasedy-2016-omnibusstatement.pdfpraising
Congressfoir est oring funding to the Magnet Schoo
2016 Omnibus Appropriations Bill . . . on the heels of the passage of the Every Student
Succeeds Act ) Seealso Magnet Schools Assistance: FundiddS.DEPT. OF EDUC.,
http://www2.ed.gov/programs/magnet/funding.htfabt visited August 14, 2015).

178 Philip Tegeler & Sheela Ramesgfederal Support for School Integration: A Status
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Aprovide districts greater flexibild@i
magnet or feeder schools will eliminate, reduce,rex@nt minority group
i solation and that their volintary d

In providing this increased flexibility, the DOE removed, rather than
replaced, specific legal standards. As but one example, the DOE removed
itsdefinii on of Aminority group®undet ati on
34 C.F.R. 280.4(b), this term had been defined to mean, in reference to a
school, fAa condition in which minor.i
50 percent of the enroliment of the school. The DOE coul d ha
separate definition or guidance to the regulations, such as a broader
definition of Afsoci oeconomic isol ati
socioeconomically disadvantaged students in schools, to the regulations,
but it dedined to do so. Such a definition could have included a wide
range of social and economic factors. Indeed, the statutory purpose of the
MSAP has al ways been dedgferemtrsecdl, t o br
economic, ethnic, and racial backgrounds tbget'8' More recent
guidance from the DOE suggests that
is a priority of the MSAP Progr am,
voluntary desegregation plans fAmust
will reduce, eliminatepor pr event mi no bt agaig,r oup i
the DOE has not adopted any specific regulations that use a
socioeconomic index or other objective measure in assessing the success
such plans.

The selection criteria for the MSAP program are veigh-level and
only reinforce the fact that the MSAP program would benefit from more
meaningful targets and benchmatks. For example, in selecting
recipients for the grant, the education secretary must, as one of many
factors, determine whether the pje  wi | | A[f] oster i n
students of different social, economic, ethnic, and racial backgrounds in
classroom activities, extracurricular activities, or other activities in the
magnet ¥ crhecsectetary must also assess whether the program
wi || Ai mprove the racial bal ance of

q

Report Issue Brief No. ANATA COAL. ON SCH. DIVERSITY 1-2,
http://files.eric.ed.gov/fulltext/ED535443.p(ast visited Feb. 8, 2016).
17975 Fed. Reg. 97701 (Mar. 4, 2010).

180 Id.

18120 U.S.C. § 7231b; 34 C.F.R. § 280 (emphasis added).

18277 Fed. Reg. 770561 (December 31, 2012).

1835ee34 C.F.R. § 280.31.

18434 C.F.R. § 280.31(c)(2)(i).
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reducing, eliminating, or preventing minority group isolation in its
scho®l s. o

As with TASAP, we are able to learn several lessons from the MSAP
program. First, the MSAP isconsistentlyfunded, and is part of the newly
passed ESSA. MSAP will thus provide opportunities to implement
reforms using federal grant money for years to coi@econdit appears
that, as with TASAP, MSAP has shied away from proscribing clear
benchmark for magnet school funding in the wakeRsdrents Involved
While DOE has clearly recognized the implications of the decision (for
example, in light of its 2011 guidance), it has avoided articulating
meaningful benchmarks for magnet school diversity thvauld be
consistent with that ruling. As a result, there are no meaningful
benchmarks to measure the current success of MSAP, except perhaps by
relying on the academic results of the school districts and magnet schools
that receive grant funding.

Charter school funding programs Another federal funding priority in
recent years has been charter schools. The primary goal of most charter
schools has not been to promote school diversity to date. Instead, the
focus has been to improve educationakountes in settings that typically
lack racial or socioeconomic diversity. Indeed, research suggests that
charter schools have promoted racial and socioeconsegcegation
rather than integratiol¥® Most recently, studies have highlighted charter

18534 C.F.R. § 280.31(c)(2)(V).

186 See, e.g.David SirotaSchools, Race and Integration: ComplaSays Charter

Schools Are Resegregating Public Educatioimd. BUSINESSTIMES (Dec. 5, 2014),
http://www.ibtimes.com/schoolsceintegrationcomplaintsayscharterschoolsare
resegregatingublic-1736791(noting a recent complaint by the ACLU alleging that

Del awar eérfermifigrchager schools are almost entirely racially identifiable as

whi t e d wihconhestud@rtandwetudents with disabilities are disproportionately

relegated to failing charter schools and charter schools that are racially identifiable as
African-Amer i can or Hi $\piw Rdreatdip NorthiGarbliha at@Wwsing

Charter Schools to Seceftem the Education SysteifHE WASHINGTON POST (April

15, 2015) https://www.washingtopost.com/blogs/govbeat/wp/2015/04/15/white
parentsin-north-carolinaare usingcharterschoolsto-seceddrom-the-education

system{ noti ng a Duke study which found that A]
to be either overwhelmingly black or overgimingly whited in contrast to traditional

public schools, which are more evenly mixed); Iris C. Rotb&hgrter Schools and the

Risk of Increased Segregatj@puc. WEEK (March 27, 2014),
http://www.edweek.org/ew/articles/2014/02/01/kappan_rotberg (moting that

Al s]tudies in a number of different states ¢
schools often | ead t o SeeharyMranslesdicas.dJischel,l segr e
William J. Mathis, & Elana Tornquisg§chools Without Diversi: Education
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school ggregation in North Carolina, and a recent complaint by the
ACLU to the Department of Education highlights charter school
segregation in Delawaré’ Of the 6,000 charter schools in the United
States that currently serve over 2.5 million stud&ftsiery few have
racial or socioeconomic diversity as an important focus. Nonetheless,
there are some charter schools that operate with explicit goals around
diversity, and these charter schools have been growing in ndfiEno
examples of such schools clade Capital City Charter School in

Washington, D.C., which uses an AA.

the most diverse Charter school in D.C., and High Tech High, a network
of eleven elementary, middle, and high schools in San Diego, California
thatemphasizes STEM education and assigns students using a lottery that
weights only by zip code to promote socioeconomic divet&ityBoth of

these schools, in contrast to the charter schools that promote segregation,
explicitly tout their diversity goals otheir websitesandare members of

the National Coalition of Diverse Charter Schools, a coalition with 32
member school®! There is no doubt that the charter school movement

Management Organizations, Charter Schools, and the Demographic Stratification of the
American School SysteiATA Ebuc. PoLér CTR. (February 2010),
http://nepc.ctorado.edu/publication/schoelgithout-diversity (nationwide study of 968

charter schools that concluded that chart
their respective | ocal districtso and t hat
very segregative higlncome schools or very segregativelomn c ome school so0) .

187 SeeComplaint to the Office of Civil Rights, Region Il Regarding Charter Schools and

e

the Segregation of Delawareds Public School

Rehabilitation Act, American Civil Liberties Union Foundation of Delaware et al. v.
State of Delaware and Red Clay Consolidated School District (December 3, 2014),
https://www.aclude.org/wpcontent/uploads/2014/12/ACL-Et-al-v.-Stateof-Delaware
andRedClay-ConsolidateeD3-Dec-14.pdf Sirota,supranote 186 (highlighting the
Delaware ACLU complaint); Gusupranote 186 (highlighting charter school
segregation in North Carolina).

188 SeeRick GanleyNationally, Charter School Movement Beset by Oversight Scandals,
Low Funding WNPR (October 23, 2015)ttp://wnpr.org/post/nationalgharterschoot
movementbesetoversightscandaldow-funding#stream/0

189 Richard D. Kahlenberg & Halley Pottédjverse Charter Schools: Can Racial and
Socioeconmic Integration Promote Better Outcomes for Studég,CENTURY

FOUND. 12-19 (May 2012),
http://www.tcf.org/assets/downloads/Diverse_Charter_Schooj$utifiARD D.
KAHLENBERG & HALLEY POTTER A SMARTER CHARTER: FINDING WHAT WORKS FOR
CHARTER SCHOOLS ANDPUBLIC EDUCATION (2014).

190 |1d. at 1617. See als®Steven Glazermam@C6s Most Di ver,se Charter

GREATER GREATEREDUCATION (Aug. 8, 2013),
http://greatergreatereducation.org/post/1969tfdostdiversecharterschools/
11see About High Tech HighliGH TECHHIGH, http://www. hightechhigh.org/about/
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has been flourishing in the United States, and it is important that charter
schods be included in the school integration conversation, particularly
given that fewer than 1% of public charter schools are currently members
of the coalition. Accordingly, | consider current federal grant programs
that provide funding to charter schodlse extent to which these programs
provide incentives to integrate, and whether grant programs can be useful
vehiclesto promote school integration.

Under the federal government s chai
and school districts have numes opportunities to receive funding for
charter school$®?> Over the past several years, in fact, the Federal
Government has typically dispersed between $100 and $200 million per
year to states for such scho&13. This amount has only increased in the
wakeof the ESSA. Indeed, funding for the federal charter school funding
program was set at $333 million for fiscal year 2016e highest amount
everl® Pursuant to 20 U.S.C. 821, one of the goals of the charter

school funding pr ogrumber af shiglquality i e x p an
charter schools avail ab’ Riversityissot udent
the main goal of the program, but
preferences, 0 whereby applicants can
applicatonbyit aki ng active measures to . :
including racial®ahd Babsotudevprisot
DOE has recently used in selecting g
operate[s] or manage[s] more than odnigh-quality charter schogl 0

(last visited October 25, 2015) (highlightir

mirrors the ethnic and soci oeckoousingioc di ver si

Race and EquityCAPITAL CITY PuB. CHARTER SCH., http://www.ccpcs.org/post/equity/

(last visited October 25, 2015) (highlighting that Capital City is the most diverse charter

school in Washington, D.C.yeeNATA COAL. OF DIVERSE CHARTER SCH.,

http://www.diversecharters.orfast visited October 25, 201.5Seealso Amanda Ulrich,

New Coalition Promoted Diverse Student Populations in Charter Schemls. WEEK

(July 1, 2014),

http://blogs.edweek.org/edweekArterschoice/2014/07/new_coalition_promotes_diverse
_student_populations_in_charter_schools.html.

192 Tegeler & Ramestsupranote 178, at 2.

193 See, e.gCharter Schools Program State Educational Agencies (SEA) Grant Fynding

U.S.DEPT. OFEDUC., http://www2.ed.gov/programs/charter/funding. hifhalt visited

Feb. 8, 2016).

194 SeeArianna Protherof-ederal Charter School Grant Program Gets Big Boosts from

Budget, ESSA=DUC. WEEK (December 222015),

http://blogs.edweek.org/edweek/charterschoice/2015/12/federal_charter_school_grant_pr

ogram_gets_big_boastin_budget_essa.html

19520 U.S.C. § 7221.

19677 Fed. Reg. 133041 (March 6, 2012).
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which is a school that shows strong evidence of academic results for the
past three years and has, among other things, narrowed achievement gaps
that persist between white and minority studéftsMost recently, the
DOE issued gdance in June, 2015 that once again highlighted the
i mportance odudluintdy nghdhtiegm school s.
Nonetheless, guidance from the DOE has increasingly emphasized the
importance of diversity in the charter school funding program. In January
2014, the DOE emphasized that charter schools may used weighted
lotteries to favor the admission of lemwcome or economically
disadvantaged students in charter schools that may not have many such
students, much like the lotteries used by schools like Fgth High'®®
And, the most recent June 2015 guidance is promising in that it places a
stronger emphasis on charter school diversity in the grant award criteria.
The new list of priorities and criteria for charter school grant funding
emphasizes that:

A critical component of serving all students, including
educationally disadvantaged studenits consideration of student
body diversity, including racial, ethnic, and socioeconomic
diversity. For example, the selection criteria encourage applicants
to meamgfully incorporate student body diversity into charter
school models and ask applicants to describe specific actions they
would take to supporteducationally disadvantaged students
through charter schoof§®

The DOE has indeed begun to place emphasitherdual role of racial

and socioeconomic diversity in supporting disadvantaged students in its

final selection criterig®® One of its criteria, for example, encourages

states to disseminate information on best practices of charter sthamols

part of thisf act or, the DOE considers #fA[t] h
disseminating information and research on best or promising practices

used by, and the benefits of, charter schools that effectively incorporate
student body diversity, including racial and réthdiversityand diversity

197 Id

19880 Fed. Reg. 342021 (June 15, 2015).

199 SeeCharter Schools Program, Title V, Part B of the ESEA, Nonregulatory Guidance
U.S.DEPT. OFEDUC. 17-18 (January 2014gvailable at
www?2.ed.gov/programs/charter/fyl4cspnonregguidance.doc.

20080 Fed. Reg. 3426Q1 (June 15, 2015).

201 SeeB0 Fed. Reg. 34223 (Final Selection Criteria)
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with respect toeducationally disadvantaged studentonsistent with
app!l i ca?lUnded aaotherdactor, states must provide oversight
over charter agencies, and consider whether such agencies approve charter
schools usingi s c ho o | model s and practices t|
diversity in student bodies and diversity in student bodies with respect to
educationally disadvantaged studefft Finally, the criteria require states
to explain, when providing sudprants toindividual charter schools, how
they wil|l i c r e gtamteesathapfacusesfom draaoof medd s u b
within the State, such as increasing student body diversity or maintaining a
high level of student body diversit)! Although the DOE has made clear
that the selection requiremerds finot require every approved school to
be racially and® ¢te hewestcgaitielings agpear ®r s e , «
signal an acknowledgment by DOE that improving charter school
diversity is an important goal.

From the fed r a | government 6s charter schct
again see that diversity may be incorporated as a goal in grant programs.
At minimum, the recent updates to the selection criteria suggest that the
DOE has placed an increasing importance on diyemiten though most
charter schools to date have not embraced that goal. Given the importance
of charter schools in the current education reform landscape, it is
important that we consider increasing the numbers of diverse charter
schools and the extenb twhich such schools could improve the
socioeconomic diversity of schools more generally.

Race to the Top The last federal grant program | consider is the
Federal Governrméné s Race To ThE. Racefotieidapgr am
was an unprecedentdederal grant program that was passed in response
to the 2008 financial crisis as part of the American Recovery and
Reinvestment Act (ARRA3% The law set up a unique competitive grant
program that allowed the states to compete for a large pot of @oney
appoximately $4.35 billiod based on a range of criteria established by
the DOE?®” Four broad criteria were establ
internationally benchmarked standard

2021d. at 34224.

203|d.

2041d. at 34225.

2051d. at 34216.

206 AARA, Pub. L. No. 1115, 123 Stat. 115, 88 140@5(2009).

207 Joseph P. ViterittiTf he Feder al Role in School ,Refor m:
87 NOTREDAME L. REv. 2087,2102 (2012).
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retention, and compensation of teacherd ans ¢ h o o | admi ni str
Ai mproving dat a coll ectiono; and (
turnaround f2#i These gorogsam hinzemtives . wiere not
centered around diversity, but instead teacher quality, data systeths,
other initiatives. Th Rt program generated grant applications from
forty states and the District of Columbia, many of which altered their state
laws and local policies to demonstrate their competitiveness for the
grants?® These goals were not without controversy, as skvera
commentators noted that they completely ignored school divét8ity.

When questioned about why DOE did not include diversity as an
explicit (or even implicit) gal of the RfT program, Arne Duncan (the
former Secretary of Education) has argued thatlevdhave been too
difficult to pass such incentive programs through Congress, emphasizing
that you cannot ff ofcHodeverftissoeclesror t s
how incentivegrant programs force anyone to pursue integrationany
future incentive gant program, those districts that hope to take on the
challenge could make proposals involving integration, while those that do
not wish to do so can eschew the funds, just as several statdsnoptto
participate in the Rit incentive program. The potem, as of now, is that
few states and school districts even attempt to discuss or implement
thoughtful solutions that promote integration, and are given minimal
incentives to do so. Given that Rtencouraged states and school districts
to consider ancexplore new ideas that may not have otherwise been

208 Id

2091d. at 2013.

2105ee, e.g.Rachel M. CoherQb a ma 6 s eddid vreSthod® Integratio HE

AMER. PROSPECT(Aug. 30, 2015)http://prospect.org/article/obamasxed-record
schootintegration(noting that, while ignoring school intega t i o n , fiDuncan used
incentives to get states to adopt Common Core standards, to promosehfter

programs and early childhood education, and even within Race to the Top, incentives

were used to encourage states to adopt teacher evaluation systemsttident test

scoreso); Gary Orfield, -HawlbyEPKnbaosser a, & Gene
Separation: Deepening Double Segregation for More Stud€RsCIvVIL RIGHTS

PROJECTS (Sept. 2012)http://civilrightsproject.ucladu/researcht 2-
education/integraticanddiversity/mlk-national/epluribus...separatiedeepening
doublesegregatio+for-morestudents/orfield_epluribus_revised_omplete_2012.pdf

(noting that the Obama admi nignificarafunidiogn fAr ej e«
to expand magnet schools or to assist districts in designing new voluntary integration
programs as part of the ORace to the Topd pr
211The Problem We All Live WitfiHis AMER. LIFE (Aug. 7, 2015),
http://www.thisamericanlife.org/radiarchives/episode/563/transcrifieealso Richard

RothsteinHow Much We Have Backs|iCON. PoLdr INST. (Sept. 6, 2013, 2:34 p.m.),
http://lwww.epi.org/blog/backslid/

133


http://prospect.org/article/obamas-mixed-record-school-integration
http://prospect.org/article/obamas-mixed-record-school-integration
http://civilrightsproject.ucla.edu/research/k-12-education/integration-and-diversity/mlk-national/e-pluribus...separation-deepening-double-segregation-for-more-students/orfield_epluribus_revised_omplete_2012.pdf
http://civilrightsproject.ucla.edu/research/k-12-education/integration-and-diversity/mlk-national/e-pluribus...separation-deepening-double-segregation-for-more-students/orfield_epluribus_revised_omplete_2012.pdf
http://civilrightsproject.ucla.edu/research/k-12-education/integration-and-diversity/mlk-national/e-pluribus...separation-deepening-double-segregation-for-more-students/orfield_epluribus_revised_omplete_2012.pdf
http://www.thisamericanlife.org/radio-archives/episode/563/transcript
http://www.epi.org/blog/backslid/

Volume 3 Education Law & Policy Review 2016

attempted or discussed, the Réxample was a prime example of a grant
program that could have been used to promote integration efforts, however
modest, and it illustrates that competitive funding graotdd be a useful

tool in motivating complacent states or localities into action on a wide
range of education reform issues.

High-Level ldeas for a Grant Program that Promotes Socioeconomic
Integration of Schools

In fashioning a broathtased grant program that aims to promote
socioeconomic integration within schools, we should consider the lessons
|l earned from the federal government o
the | essons | ear n edpilot program, td designdaidr k 6 s
build one or more federal grant programs to promote socioeconomic
school diversity.

First, a socioeconomic school integration grant program needs to be
clear regarding the progransetsTheenchm
current federal grant programs do not emphasize socioeconomic and racial
diversity as an overarching goal, though the magnet school assistance
program now does place priority on efforts to achieve socioeconomic and
racial economic integratio? However, to the extent that federal
programs refer to diversity at all, they typically reference it as one of
several general criteria that may be used in awarding grant money. While
that is somewhat promising, no federal grant programs require diversity
efforts, and even the MSAP program does not explicitly set forth a
Asoci oeconomic i sol ationo i ndex or
benchmark in funding magnet school programs (though the new law may
incentivize the creation of such benchmarks). Sinyijawwhile New
Yorkds pil ot program refers to ASES
least at this time, what those targets are. Building from my prior work, |
submit that an appropriate principle to work from is that no child should
attend a schodhat is more than 50% lemcome students (of course, this
benchmark may need to be adjusted say, to 60% or some other number,
depending on the demographic realities of a school district). A set of
principles or targets is absolutely necessary to frafead, meaningful
conversation about the issue of socioeconomic isolation in schools.

Given this, an effective SES integration grant program should require
applicants to convey the current status of socioeconomic diversity within

212 Every Student Succeeds Act (ESSA), Pub. L. No-934129 Stat. 180December
10, 2015).
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their school distat, convey how the applicant intends to improve that
diversity, and provide projected reductions in racial and socioeconomic
isolation that would result from the
articulate the SES indices or benchmarks that willsed to diversify the
schools and |link those efforts to th
diversity over time. The grant program should ideally be competitive
rather than noitompetitive, prioritizing grant funding to applicants who
have a sustaed record of improving socioeconomic school diversity
across systems over a sustained period of time, just as the federal charter
school grant program prioritizes grant funding to charter school operators
who have consistently demonstrated that theircheer s chool s ar
gualityo based on their performance
innovative programs should receive funding over programs that implement
outdated solutions that are not targeted toward improving diversity. Any
school districtshould also, in describing its magnet and charter school
programs that comprise its plan, discuss how it will continue to provide a
high quality education and meet those other benchmarks, including the
benchmarks deriving from statewide standardizedniggtiograms.

Secong a useful grant program that promotes socioeconomic school
integration would emphasize efforts that could occur at a regioriatienr
district level to improve integration, rather than efforts that are made
solely at the individal school level. While individual magnet schools and
charter schools could certainly be part of a broader solution, funding such
schools in isolation, without considering their effects on the school
diversity of the school district or region as a whaohgy be problematic.
Notably, most of the grant programs discussed abdaneluding the
feder al government 6s school i mprovem
and charter school funding prograinare focused on providing schools
with funding at the individuaschool level. Even the New York program,
which is dependent on school improvement grant funding, is focused on
providing funding to individual schools. Unsurprisingly, then, none of
those programs have criteria that gauge regional or systdeneffecs of
grants on socioeconomic school diversity. Indeed, because the funding
force for the New York State program is designed primarily to support
improvement of individual identified schools, few of the New York State
proposals focused on systemde integation plans in any meaningful
way, and nearly every plan avoided any attempt at broaderdisterct
solutions. The TASAP grant program, with its extremely limited funding
stream, touched on systemide efforts to improve diversity, but it had its
own problems. Individual school improvements can certainly aid
diversityd for example, improving individual schools in lemcome
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communities could motivate highercome students to attend those
schools, thereby diversifying them. However, creative solstitm
improve school diversity may be discouraged by suggesting that diversity
efforts must be funded fone school a
For these reasons, any grant program should not be constrained to
funding individual schools within school districts, or Bve specific
school districts, without an under st
entire school di strictds or regionbs
be provided at a distriavide (or even regional) level, to encourage school
districts and prtnerships of school districts to adopt broad, regional
socioeconomic diversity plans. Just as Jefferson County has such a broad
plan, and greater Hartford and its surrounding towns have broad
conversations regarding how they could reduce socioecongwigtion
over a large metropolitan area, so too can metropolitan coalitions of school
districts around the country, with t
Communityo model i n Omaha, for exar
improved upon, and an effective gtgprogram could provide funding for
inter-district transfers between city and suburban schddlsSuch a
funding program woul d be mor e al i
l nnovationodo model contemplated in tFh
was not seriously attempted by any of the grant applicants. But, rather
than having that model represent the unlikelgding sourcé or be the
presumptive last resort for graétan effective grant program would
prioritize community innovation models over models that simply fund
individual schools within a single school district.
By untethering a socioeconomic schaakeigration grant program from
an individual school funding model, the program will be able to encourage
far more creative solutions to the school diversity problem. For one, long
needed technical assistance could be provided to school districts and
regioral coalitions to foster creative solutions to address diversity
challenges. Such creativity could engender roimist-district transfer
programs, student assignment policies, charter and magnet school
programs, and much more. While regional approaehesalluded to in
New Yorkoés grant program, certainly
considered as part of a grant program. Along similar lines, any grant

213There may be some interplay between providing incentives for voluintarydistrict
transfers and the accountability requirements that states adhere to under the ESSA.
However, in light of the increased stdgwel flexibility that ESSA affords, accountability
requirements can now be designed to accommodate efforts to promotatiotegcross
different school districts.
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program should consider a Ateamo app
school districts can proposster-district plans to promote socioeconomic
diversity within a broader metropolitan area. By encouraging such
Ateamingo of regions, both wurban an
financially from the program and we may come to new understandings of
the meaning of what fAlocal 06 means whetl
Third, any grant program should provide explicit criteria or suggestions
regarding various student assignment models and practices that promote
student diversity within each schooktlict. One noteworthy trend in the
grant applications in New York State was that most, if not all of them,
made only modest changes to student assignment plans. The school
districts avoided use of any measure other than free and reduced price
lunch (FLR.) as a poverty measure, and typically did not articulate
various other socioeconomic and demographic factors that may be useful
in attaining a diverse school population in each school. Given the wide
range of assignment policies that exist among schigtiliads across the
country, districts are capable of implementing student assignment plans
that are more creative than the neighborhood school model.
Fourth, any grant program involving the socioeconomic school
integration issue must require extmesinformation sharing and reporting
by all participating districts. Specifically, best practices that result from
the grant program must be readily shared, and districts that participate in
the funding program should be required to share their expesenih
one another both before and during the grant application process. It may
even be worth requiring consultation between grant applicants and certain
Apreferred partnero districts who al
integration; such distrct s could be fAmentorso t
integration grant applicanté* Such relationships and informatisharing
could not only foster better ideas, but could also foster greater
collaboration and confidence in integration efforts more broadly.
Somewhat surprisingly, the federal TASAP grantees of 2009 did not
communicate regarding their efforts to retool their student assignment
policies afterParents Involvedand many of those grantees regretted that
they had not spoken to the representatives fotmer school districts that
implemented their own solutiods> As discussed above, numerous

214 For example, a school district like Hartford, which has implemented integration
programs in the past, could serve as a mentor to a school district like Hempstead, which
has struggled witimter-district solutins.

215very Student Succeeds Act (ESSA), Pub. L. No-934129 Stat. 1802 (December

10, 2015).
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school districts have adopted best practices in their efforts to improve
school diversity and student outcomes, and school districts would benefit
from a robust dilogue regarding these practices. Even Ira Schwartz, the
Assistant Commissioner for Accountability at the New York State
Education Department, thinks the plans submitted could have been
strengthened if the New York State program had made the first stie in
process a requirement that district staff participate in a professional
development community focused on learning diversity best practices
before being allowed to apply for additional funds under the SES
integration pilot program. Such knowledge @sedy needed, particularly

in the wake oParents Involvedand surprisingly little information sharing
has occurred to date.

Fifth, a socioeconomic school integration grant program should be a
compettive grant program (akin to R}, not merely arallocative one.

One of the challenges with the New York pilot program is that it has
attempted to bootstrap funding to promote SES integration using school
improvement grant money. Because such funds cannot be awarded
competitively, New York was requideto award grant money in the
program so long as the proposals submitted were consistent with the
overarching goals of Section 1003(a) of the SIG program. Thus, New
York State was not all owed to rewar
providing largergrants to districts with particularly innovative integration
programs; or (b) refusing to fund applications that may have little impact
on socioeconomic diversity in the pertinent school district. By using the
framework of a competition to provide guidantor the types ofnter-
district, regional proposals that would likely be funded, a-dedligned
socioeconomic school integration grant program would ensure that
proposals take meaningful steps to combat school diversity, and that
districts do not merelpay lip service to it. To promote such competition,
the program should be administered at the federal level and should
encourage both individual school district applications as well as
applications from broader regional or statewide coalitions. Some
preference would be given to grant applications that propose coordinated,
regional or statewide solutions to socioeconomic isolation. But the idea
would be to encourage all individual school districts to pursue integration
efforts, whether they are part of state that does not pursue broader
integration efforts or not.

Sixth no matter what form a SES school integration grant program
takes, it would ideally have a consistent source of funding to thrive.
Accordingly, an ideal venue for the program Wbbe embedded within
federal law, as grant programs that are already embedded in the ESEA
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seem most likely to receive annual appropriations from Congress, in
contrast to the fAone offo programs
messaging the moral irepative that no child should attend a school that is
more than 50% lovincome students, members of Congress could be
persuaded to fund recurring grant programs that are more directly focused
on reducing socioeconomic and racial isolation. Even if the annu
funding allocation for an additional program is somewhat small, it would
at least be a start. But even if not, continued efforts should be made to
bootstrap school integration efforts into existing federal programs,
including the MSAP and Charter Schdeunding programs. If more
explicit criteria regarding school diversity were integrated into these
programs, they could become more dependable funding streams for
improving school diversity. Additionally, efforts could and should be
made to encourage ipate foundations to provide funding for
socioeconomic school integration efforts. These foundations have
provided millions of dollars in funding to support efforts to create new
charter schools and increase teacher accountability; such foundations, with
the proper messaging, may begin supporting socioeconomic diversity
initiatives as well.

Finally, no matter what form a socioeconomic school integration grant
program were to take, such grant programs should not be viewed as
mutually exclusive to ottr existing education reform efforts. Efforts to
promote socioeconomic integration should be implemented in parallel
with other reform efforts, including reform efforts involving e
education, teacher quality, charter schools, and other innovativenaicad
programming efforts. While socioeconomically integrated schools will
promote better opportunities for lewvcome children, integration efforts
will not guarantee that all higboverty schools will be eradicated with one
stroke of a pen. For that &, current reform efforts that target high
poverty schools should remain ongoing. Meanwhile, though, we should
not use some of the successes in improving academic outcomes within
high-poverty schools to justify the overwhelming racial and
socioeconomicisolation that persists in those and other fpgherty
schools’'® To the extent that successes in hmverty schools have
shown skeptics that achievement in such schools is possible, | applaud
those efforts, and they should continue as needed. Blevéeve can do
even better as a society, which is why those efforts need to be made in

216 SeeRichard D. Kahlenberd{igh-Flying High Poverty Schoal#\MER. EDUCATOR
(Winter 201213), http://www.aft.org/periodical/americaeducator/winte2012
2013/highflying-high-povertyschools
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tandem with incentives for socioeconomic school integration as | have
proposed here.

Conclusion

At this point in the education reform movement, school integrdias
taken a back seat to other aspects of education reform, including efforts to
improve teacher quality, improve instructional programs (including pre
school programs), and promote innovative charter and magnet school
programs. None of these reformatt, however, need to be undertaken
apart from parallel efforts to promote the socioeconomic and racial
diversity of schools. And no one, to date, has explained why these efforts
cannot be performed in parallel. While court compelled integration is
largely a thing of the past, and momentum for school integration has
waned in some parts of the country, numerous school districts continue to
pursue socioeconomic and racial integration on a voluntary basis.
Meanwhi | e, a review of oeddmomic sClwoolk St a
integration grant program reveals that grant funding could be a promising
new avenue to incentivize additional voluntary efforts to promote school
integration. As the current grant applications reflect, such integration
efforts can be paand parcel of efforts to promote innovative instructional
programming including Career and Technical Education (CTE), STEM
Education, Arts Education, Universal Fehool, International
Baccalaureate, Montessori, and other innovative programs that @ay dr
students from a wide range of educational backgrounds.

While the New York State socioeconomic integration pilot grant
program is not without its flaws, and | have suggested numerous ways that
such a program could be improved, pafi@kers and private foundations
should remain mindful of the benefits of socioeconomic integration to
societyy both in terms of cultural awareness and academic suteesh
consider ways in which we may promote socioeconomic integration using
other grant progam designs moving forward. These grant programs, if
guided by a clear principle such as one where no child should attend a
school that is greater than 50% lawcome students, can be a promising
start to move the needle on school integration once andllforAs we
consider future reform efforts in the wake of the ESSA, such grant
programs could be useful complements to existing reform efforts.
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Restoring the Federal Commitment to
Equal Educational Opportunity:
New Directions for ESHi#alves Sc hool I

Tina Truijillo”

Somber grey c¢clouds muted Chicagoos
an airport taxi to attend an annual conference for educational researchers.
After | settled into my backseat, my driver commented that he moved to
Chicago after spending four years in refugee camps when he and his
family fled Iraq during the Persian Gulf WalHis sober tone conveyed the
trauma of those yearsUpon asking what &ypical day looked like, he
shared that the living conditions were devastating; he described how
people tried to stay cool, and how some days they had water and some
days they had food, but not necessarily both on the samelbeyvare of
my background ireducation, he remarked that after living for a while in
the camps, people started schoolhose with enough physical strength
became teachers, he rememberéddoctor taught whoever was curious
about medicine or biology. Others taught math or writingr other
subjects. Children and adults chose to go to schodhe schools kept
people going, as he put ifThe schools were how they passed the days.
Through them, people with nearly nothing left could share something with

each other. After a pensive au s e , he raised his voi
closing all of these schools here [
that when you c¢close a school, you t e
When he was in the camps, he said, the schools were the heartrof thei

community. i Theyodre killing these communi:t
Awhen they c¢close all of these school

He was referring to Chicagobs rece
than 50 schools that displaced almost 13,000 students, most of Wwkeom
in predominantly lowincome African American or Latino communities.
From a policy perspective, Chicago serves as a sort of ground zero for
several higkstakes accountability policies that district and school leaders
have experimented with for moiteain two decadedncluded among these
policies are mandates for permanently closing-$oering schools, or
closingthemandret arti ng them as charter sScC

"Tina Trujillo is an Assistant Professor at
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them through massive layoffs of both teachers and administratos.
soame of Chicagobés most struggling com
drained their neighborhoods of schools, teachers, and educational and
social resources for over two decades.

The most recent instantiation of these policies was the federal School
Improvement Grant (SIG) program, a competitive grant program within
the Elementary and Secondary Education Act (ESEA) that has provided
temporary funding for states and schools to implement these types of
interventionist, schoekevel reforms. Buildingonot her Afirst ger
accountability policiesthat prescribed school closures, mass layoffs, or
charter conversations, since 2007 the SIG program has effectively scaled
up such practices across the nation in hopes of turning around thennats
lowestperforming schools. Y e t the Atough [ oveodo ap
improvement embodied by the SIG program and similar district or state
policies has garnered much critical attention by communities, educators,
and researcherslts lack of positive results, colgad with its deleterious
effects on schools, students, and communities, has rekindled some
policymakersé and practitionersoé int
government can more effectivétoy adva
equalize educationabpportunity by using federal funding to increase
protections for historically underserved students.

On December 10, 2015, President Obama signed the Every Student
Succeeds Act (ESSA) into law, which-aathorized ESEA and curtailed
some of the mostamtroversial components of its predecessor, the No
Child Left Behind Act of 2001 (NCLB).Yet these latest rauthorizations
have moved the country further and further away from the original
principle behind ESEA. It was originally a civil rights initiatie.
Unfortunately, with each revision to the law, the federal government has
continually disregarded what research teaches us about the resources and
conditions that struggling schools and communities require in order to
guarantee adequate educational opputies for all children.

This paper synthesizes the research evidence on the effects -of SIG
driven reforms and proposes a more equitable policy structure for what
has become a cornerstone of the ESHAbegins by detailing the origins
and intentof the SIG program. From there, it contextualizes the SIG
program within the mounting grassroots opposition to -Skhdated
reforms. It analyzes the rationale behind civil rights complaints that have

I Heinrich Mintrop & Tina Trujillo,Corrective Action in Low Performing Schools:
Lessons for NCLB Implementation from Fi@&éneration Accountability Systepis
Ebuc. PoLOr ANALYSIS ARCHIVES 34 (2005).
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been filed against districts, superintendents, |duzrds of education,
mayors, local departments of education, and the United States Department
of Education, all of which contend that these increasingly common,
federallyfunded reforms disproportionately harm communities of color as
they are implementedt then synthesizes the research on school closures,
turnarounds, and charter conversiongfter reviewing this empirical
evidence, it proposes a specific legislative proposal for more equitable
federal aid and interventions in lgperforming, undeserval schools. It
concludes with a discussion of why these new conditions of aid would
further the original intent of the Elementary and Secondary Education Act
ito use federal dollars to build sc
educational opportunitiéer traditionally undetresourced communities.

The Origins and Ai ms of ESEAOGs Sc|
Program

In 2001, policy makers created the federal School Improvement Grant
program as part of the reauthorization of the Elementary and Secondary
Education Act, the No Child Left Behind Act (NCLB)Part of NCLB
mandated that states identify their lowestrsapschools so that students
could transfer to higher scoring onedt also prescribed a series of
increasingly interventionist corrective actions that were intended to
improve persistently lovecoring schools and districtsThese corrective
actions raged from changing curriculum, replacing school staff, handing
over school management to an outside authority, to closing an entire
school. Although policymakers first envisioned the SIG program as a
source of financi al Ssupeoprcarryingtoww b ui |
these corrective actions, it was not funded until 2007.

In 2009 the Obama Administration renewed the SIG program by
folding it into its American Recovery and Reinvestment A8ince then,
the program has represented a major compoménthe Education
Department 6s broader Race to the Toc
program that required states to implement reforms by relying on
competition, monitoring, and strict accountability to improve schoblse
administration increased the Si@ogram budget from $125 million in
2007 to $3.5 billion in the 20101 school year.The program was funded
at $546 million for the 20212 school year and $535 million for the 2012
13 school year,The admi ni st r at tinventihgtherSEGt i on al
program was that dramatically turning around schools requires financial
investment alongside significant structural changes.

Until the 201617 school year, SIunded schools can receive up to $2
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million per year for three yeardn exchange, they nstiimplement one of
four models, all derived from thecorporate sector: turnaround,
transformation, restart, or closur&chool closures, as the name suggests,
require districts to close a school and transfer students to higher
performing schools in theame district. The turnaround option mandates
the firing of a schoolds principal a
new leader may rehire up to 50 percent of the original teachkrder the
restart model, the school must be converted or claked,reopened under
a charter school operator, charter management organization, or education
management organizatiohe transformation model requires districts to
fire principals, institute a principal and teaclesaluation system based on
student acl@vement and other measures, and develop plans for significant
instructional reforms.

I n essence, the SI G program extende
schools® It was based on the assumption ttabng external threats could
compel teachers amtincipals to improve performance, that standardized
test scores were reliable measures of student learning, and that only
within-school changes could spur meaningful growth in teaching and
learning.

Proponents of turnarourdtiven layoffs, closure and increased
charter access contend that these reforms offer the best strategies for
improving teacher quality and student outcorheBhey maintain that the
reforms can effectively narrow telsased performance gaps along lines of
race and class, anthat they can efficiently imprav overall student
achievement. These advocates reason that dramatically changing a
school 6s performance trajectory reqgu
leaders to implement dramatic changes regarding staffing and
managemet authority over the schadl However, this advocacy tends to

2U.S. Department of Education, An Overview of Schootriround (Nov. 28, 2011),
http://lwww2.ed.gov/programs/sif/sigoverviewppt.pdf.

3 Tina Trujillo & Michelle Renéelrrational Exuberance for Markebased Reform: How
Federal Turnaround Policies Thwart Democratic Schoqliby7 TCHR. C.REC. 1, 3
(2015).

4 Michelle Rhee et. aHow to fix our schools: A manifesto by Joel Klein, Michelle Rhee
and other education leadeffHE WASHINGTON POST (2010),
http://www.washingtonpost.com/wp
dyn/content/article/2010/10/07/AR2010100705078.html

5> See, e.gMelissa LazarinCharting New Territory: Tapping Charter Schools to Turn
Around the Nat i opA@=RICAY PROERBESE2011);act or i es
https://www.americanprogress.org/issues/education/report/2011/06/30/9753/charting
newterritory/. SeealsoTiffany D. Miller & Catherine BrownDramatic Action,

Dramatic Improvement: The Research on School TurnarcdmedRICAN PROGRESS
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be based on unsubstantiated claims that are not supported by empirical
evidencé.

Thus far, states have granted SIG funds to a total of 1,688 sc¢hools.
For financially strapped schools| r eady struggling t
needs, the amount of money is significanat least in the short teriin
until the schools return to their original funding structurestructures
whose inequitable, inadequate distribution along lines of race andtypove
have been well document&d.

While the most recent fauthorization of ESEA, the Every Student
Succeeds Act (ESSA), eliminates the SIG program as a-atand
initiative after the 20147 school year, it continues to set aside Title |
funding forthe same purposes that it was used for in the pEst. most
significant difference in the new law is that the power to decide which
models schools will implement now resides primarily in the states, not the
federal government.Thus, while the SIG progm will cease to exist in
name, financial incentives to implement the same school reform models
remain.

Some observers have hailed ESSA as legislation that grants states more
flexibility than in the past. It is true that ESSA expands the list of
potential school reform models that schools can implement, and that it
bestows upon states more authority to choose which models they will
adoptt Now on statesd | i st of pot-enti a
senice community schools programsB u t the I|ikelihood
decisionmakers are primed to adopt more comprehensive reforms to
which they are unaccustomed is not

(2015)
https://www.americanprogressg/issues/education/report/2015/03/31/110142/dramatic
actiondramaticimprovement/

5Tina Trujillo, Review of Charting New Territory: Tapping Charter Schools to Turn
Around the Nat i opNaE EDuc.Bqpde Qrk. 3 RGLE)t or i e s
http://nepc.colorado.edu/thinktank/reviahiartingnew-territory. See alsd’ina Trujillo

& Marialena RiveraReview of The Effect of Cd.ocations on Student Achievement in
NYC Public Schoo]®NATA Ebuc. PoLér CTR 4 (2014),
http://nepc.colorado.edu/thinktank/revieffectof-co-locations

7U.S. Department of Education, Si&varded Schools (SY 101, 1312, 1213,13-14),
http://www?2.ed.gov/programs/sif/index.htihst visited Feb. 5, 2016).

8 Richard Rothstein & Mark Santow, Different Kind of Choice: Educational Inequality
and the Continuing Significanc# Racial SegregatigfECON. POL6r INST. 2 (2012),
http://files.eric.ed.gov/fulltext/ED537326.pdE.g., Jennie Oake¢) CL A6s I nstitute
Democracy, Education, and Access, Educali@dequacy, Inequality, and Failed State
Policy, ESCHOLARSHIP, UNIV. OF CALIFORNIA 1 (2002)
http://escholarship.org/uc/item/8727d11z.
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and educational leaders have been socializedto gquaept i t i ve HAcorr
actions o0 | {driven layoffst echarter schooldconversions, and,
increasingly, school closures as the most efficient response to traditionally
underperforming schools.These are the reforms with which our current
generationof educational decisiemakers has grown up.In order for

states to deviate from the reforms with which they are most familiar, their
leaders will need to expand not just their expertise in broader, more
comprehensive school improvement strategies, Wikyeed to shift their

norms and values about what historically uageourced schools and
communities need to thrive.

Communities Organize to Resist SI&riven Reforms

Over the last four years, a-28y coalition of parents, educators, and
community members has organized to resist the School Improvement
Grant reforms for what they claim are discriminatory impacts on
communities of color and highboverty families. At the heart of theheir
concerns are the federal government o
of t he n a-4sdormg €cisoolsl by mandating, in part, that SIG
funded schools implement one of the four reform models previously
described: schooll@sure, turnaround, restart, or transformatiofhese
organizers contend that such reforms effectively destabilize communities,
create no right of access to public schools fenskt students, and do not
result in better academic performance for the cédié@ lowincome
students of colof.

Bolstered primarily by their firshand knowledge of how these reforms
have played out in their communities, community organizers across the
county have banded together to resi:
carry out federalhdriven school closures, mass layoffs, charter
conversions, and the liké the same reforms whose adoption ESSA
continues to incentivize. Specifically, they contend that the reforms
violate Title VI of the Civil Rights Act of 1964 irhat they have the effect
of discriminating against African American and Latino students when they
are implemented.

Title VI was created as part of the Civil Rights Act of 1964, to prohibit

° Press Release, Journey for JustR@ycott of Chicago Public Schools Kicks Off
National Campaign Calling for Moratoriuon School Closings: Chicago JoinsC8y
Alliance Demanding Stop To School Deséisg. 28 2013),
http://lwww.thinkincstrategy.com/wp
content/uplods/2013/01/ChicagoAug28PR_8.20EBNAL.pdf.
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discrimination on the basis of race, color, and nationalronigprograms

and activities receiving federal financial assistancehe legislation is
rooted in the assumption that social justice requires that public monies do
not finance any activity that results in racial discrimination.

This grassroots oppi®n has led to the filing ofitle VI civil rights
complaints in more than 22 major metropolitan centers where schools
have experienced these reform¥Vhile the specifics of each Title VI
complaint filed by affected parents, educators, and other cortynuni
members vary based on the unique conditions in each setting, the most
common complaints include the claims that reforms such as school
closures, turnaroundriven layoffs, and charter conversions
disproportionately affect African American and Latinodsints. These
reforms, plaintiffs contend, degrade the quality of educational
opportunities available to these students.

In each case, plaintiffs did not accuse respective agencies of intentional
racial discrimination, but of enacting policies thathen implemented,
contributed to patterns of racial and socioeconomic discrimination by
disproportionately weakening schools that serve high numbers of racial
mi norities or by disproportionately
adequate opportunities fegaching and learning.

Implementing such policies, plaintiffs argue, unintentionally
exacerbates racial and socioeconomic segregation in previously segregated
communities, increases upheaval almost exclusively in high minority, high
poverty schoolsi mpai rs di splaced studentsé a
are of an equal or higher quality as the targeted schools, and has no
positive impact on the educational outcomes of those directly affected,
who are almost always African American and Latino ait usually
gualify for free and reducegbrice lunch (the conventional proxy for lew
income socioeconomic status).

In 2013, the U.S. Department of Education agreed to investigate the
complaints. If a district or other entity is found to have violaied rights
through closing schools, mass layoffs, or handing over management to a
charter authority, it can be taken to court, denied federal funds, or ordered
to comport their actions to federal lawhe individuals and groups filing
the complaints ¢ evidence that the percentages of African American and
Latino students in schools targeted for closure, turnarduindn layoffs,
or charter expansions are disproportionately higher than their overall
district enroliment.Further, they claim that thfisproportionate impact is
destructive.
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The Evidence on SIGstyle Reforms and Policies

Mainstream media often descrtbéhe SIG program as a bold, new,
innovative approach to improving schoolsyet because districts and
states have beesxperimenting with most of the SI&yle reforms since
before the No Child Left Behind Act of 2089,a sizeable body of
ri gorous research evidence exists ab
outcomes, as well as their unintended consequenddsltiple high
quality research studies and other evidence reveal that these reforms
disproportionately affect students of color, and that these effects are
deleterious. Thus, although the overall evidentiary support for the most
recent federally funded turnaraidmis still in its infancy, much research
exists about the practice of reconstitution, or the mass layoff of school
staff members, as well as about charter school conversions, as school
improvement strategi¢d. In what follows, | synthesize the seminal
research to date that bears on the pl ¢

The Proportions of African American and Latino students in the
Targeted Schools are Consistently Higher than the Overall District
Populations

Multiple researchers have found that schookates have a disparate
impact on African American and Latino famili&s.In Chicago, Lipman
and Haines concluded that school district and city officials employed
school closures as part of larger plans to displace African American
communities, privatize glic schools, and gentrify historically African
American neighborhood$. Others have used GIS mapping to illustrate
the heavy concentration of school closures in African American and
Latino neighborhood¥ In Chicago, for example, 88 percent of students
were African American in the 54 schools that were closed, phased out, or
attempted to be turned around through mass layoffs, compared to the
di strictds overall Afri caidtthhsaene i c an

0 Trujillo & Renée,supranote 3..

d.

12 See, e.gPauline Lipman, et alRoot Shock: Parents' Perspectives on School Closings

in Chicagg COLLABORATIVE FOR EQUALITY AND JUST. IN EDUC. (June 2014),
http://cep.uic.edu/wpcontent/uploads/2014/06/ReShockReportCompressed.pdf.

13 pauline Lipman & Nathan HaineSfom Accountability to Privatization and African
American Exclusion: Ch2l&mglobtdsd7i) &8 RWWT7).ssance
14 The Color of SchddClosures SCHOTT FOUND.,
http://schottfoundation.org/resources/colsthootclosures (last visited Feb. 5, 2016)
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ti me that Chi c a g o O0dsplased Imore than d2,70% ur e s
students, almost all of whom live in higloverty Black and Latino
neighborhoods, it has also opened more than 15 charter séhools.
Chicago leaders plan to increase charter enrollment-folgeover the

next decade, despiteevidence that the schools also serve
disproportionately fewer students with special néédshese closings are

also concentrated in areas undergoing gentrification, which has the effect

of pushing out lowincome, usually African American families in
exchange for higher income, white or racially mixed families.

Philadelphia oversees the secdnghest number of recently closed
schools and shows similar stratification patternSfficials there have
shuttered 23 schools (displacing 10,000 students)tardto continually
close remaining schools until all are under charter or another external
management authority.The shuttered schools serve 81 percent African
Americans, in contrast to the district African American population of 58
percent. At the sane time as they closed these public schools, officials
opened nine new charter schools and increased the charter budget by $107
million.’

In the 22 schools targeted for closure or phase out in New York City,
53 percent of their students were African émcan, while only 30 percent
of all New York City students are African Americ&h.

Similar patterns have been documented in Detroit, Washington D.C.,
Oakland, Newark, Houston, and other citieAlthough the specific
numbers vary across municipaliti¢sese patterns make clear that students
of color, usually from higipoverty backgrounds, experience school
closures at higher rates than do their white counterparts from higher social
strata.

School Closures and Charter Conversions Do Not ResultStudents
Attending Better Schools

A recent metanalysis by the Broader, Bolder Approach to Education

15 Samantha Winslown Chicago and PhiladelphiaClosing Schools and Funding

Charters LABOR NOTES (2013) http://www.labornotes.org/2013/09/chiceyut
philadelphiaclosingschoolsandfunding-charters

18 sarah KarpThe right choice? Charter schools serve fewer special education students,
and some strugle to meld their unique philosophy with the needs of these students
CATALYST (2012), https://www.yumpu.com/en/document/view/34956527/dowrtbized
issuepdf-catalystchicagoorg/13.

" Winslow, supranote 15.

¥ The Color of School Closurgsupranote 14.
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examined the impacts of school closures and increased charter school
access on student tdstised outcomes in Chicago, New York City, and
WashingtonD.C.. These researchers found that school closures did not

send students to better performing schédlénother recent study linked

school closures with lower test score outcofedAnother study found

t hat when Chicago Publ iive OffcerAme | s 6 t
Duncan (the current U.S. Secretary of Education) closed 18
underperforming elementary schools, only six percent of displaced
students ended up in schools with higher test scores and greater resources.
Almost all transferred to an equallyweperforming schoof!

With respect to the argument that replacing struggling schools with
charters or converting them into cha
better educational opportunities, Weiss and Long also comprehensively
synthesize theresearch on charter school effectiveness and find that
charterso6 I mpact s -imcome alildien efvcelonasn t f o
mixed at best. Among the multiple studies, they point to the seminal
research from Stanfordds Ceomesr for
which showed wide variation in performance across charters, and which
revealed that twice as many students lost test points as those who gained
points from being in a charter schoolThey also illustrate how the
expansion of charter schools depletedistrict of students and their
associated pgg u p i | funding, while a distri
remain relatively constantOver time, this charter school expansion can
siphon financial resources from districts without the benefit of improving
sudent s6 educational opportunities.

Mass Layoffs Do Not Result in Better Teacher Replacements or Higher
Quality Academic Environments

In 2007, the Mass Insight Education and Research Institute published
The Turnaround Challengea report that arguedbr a new, tougher

19 Better schools are defined as schools that score higher on standardized test scores.
While measurement experts have called into question the validity of most standardized
tests used for state and federal highikes accountability policies, for the puspe of this
article, these outcomes are used as one indicator of success because they are the
outcomes most often relied upon under the current policy structures.

20 John Engberg, et alGlosing schools in a shrinking district: Do student outcomes
dependn which schools are closed?1J.oF URB. ECON. 189, 189 (2011).

2! Marisa de la Torre & Julia Gwyniyhen Schools Close: Effects on Displaced Students
in Chicago Public Schoal&JNIv. OF CHICAGO CONSORTIUM ONSCH. RES. 2 (2009),
https://ccsr.uchicago.edu/sites/default/files/publications/CCSRSchoolCldsimgispdf
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approach to improving the bottom 5% of schddldt was motivated by

the mounting evidence documenting the failure of N&t®en reforms

to produce quick, intensive test score gains, as well as by the growth of
business and managemegirus promoting corporatgyle turnaround

efforts?® At that time, school turnaround efforts had already begun
Sspringing up, most notably those spe
Urban School Leadershff.

Such turnaround efforts continued t
research [that] explains the advantages of experienced teachers over
lower-paid novices, and the importance of continuity and stability in
i mproving st (diaDiC., New Yorkp aneé €hicago, for
example, not only were lower quality teachers brought in as replacements
in turnaround schools; more experienced, credentialed teachers voluntarily
resigned after the layoffS. A comprehensive, lonterm study in
Maryland demonstat ed t hat reconstitution i n:
social stability and climate, and was not associated with either
organizational improvements or heightened student perforntande.

Texas, a crossase analysis of four turnaround urban high schimaiad

that rapidly changing technical changes and haphazard adjustments from
external organizations in effect magnified certain organizational
challenges that existed prior to the turnaround effoffhie study also

22 Andrew Calkins, William Guenther, Grace Belfiore, & Dave LaBig Turnaround
Chall enge: Why Americands Best Opportunity t
Achievement Lies in Our WotBerforming Schoo|$VIASSINSIGHTEDUC. & RES. INST.
(2007), http://www.schoolturnaroundsupport.org/resources/turnarchate ngewhy-
america%E2%80%99sest

23 See, e.g.JM COLLINS, GOOD TO GREAT WHY SOME COMPANIESMAKE THE LEAP

€ AND OTHERSDON'T (200]). See alsdOSEPHMURPHY & COBY V. MEYERS TURNING
AROUND FAILING SCHOOLS LEADERSHIPLESSONSFROM THE ORGANIZATIONAL
SCIENCES(2008).

24 Daniel L. Dule, Tinkering and turnarounds: Understanding the contemporary
campaign to improve loyserforming schoolsl7J.0F EDUC. FOR STUDENTSPLACED AT
Risk 9 (2012).

25 ELAINE WEISS& DON LONG, BROADER, BOLDER APPROACH TOEDUCATION, MARKET-
ORIENTED EDUCATION REFORMSORHETORIC TRUMPS REAITY : THE IMPACTS OF TEST
BASED TEACHER EVALUATIONS, SCHOOL CLOSURESAND INCREASED CHARTER SCHOOL
ACCESS ON STUDENT OUCOMES INCHICAGO, NEW YORK CITY, AND WASHINGTON, D.C.
(2013).

26 Michael HoltzmanA Rotting Apple: Education Redlng in New York CitySCHOTT
FOUND. (Apr. 2012) http://schottfoundation.org/resources/educagdtining-newyork-
city.

2’Betty MalenetalReconsti tuting school s: MEDEGtIi ngo t
EVAL. AND POLOr ANALYSIS 113 (2002).
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found no immediate improvements in stad achievement, grade

retention, or dropout® This study parallels other research, which

showed that notestbased indicators of quality, such as learning climate,

the level of intellectually challenging academic work, or family and
community involveme t , did not match wup with a
scores from year to yeét.

These patterns are also buttressed
reform experiences, which demonstrate that teacher turnover harms
schools even when higher quality reggtenents are fountf. In addition to
the adverse effects of mass | ayoffs
localized knowledge about students and the community also declines.
Collegiality, trust, professional relations, and community tiegecessary
condtions for improving student performantcell wane. Finding enough
gualified personnel to fill vacant slots in reconstituted schools has also
proven difficult. In some cities, for example, districts found themselves
swapping principals from one Sifanded school to another. In Louisville,
over 40 percent of the teachers hired to work in turnaround schools were
completely new to teachiny. Another study showed how hiring
difficulties forced many reconstituted schools to begin the school year
with high numbers of substitute¥.

Consistent with these findings, Weiss and Long also found that
turnarounedriven layoffs and related reforms did not strengthen school
systems, and actuallpcreasednstability and faculty chur®® They cite
evidence from D.Cin which teacher attritioit beyond that attributable to
the mass firing$ increased each year the reforms were institufElaey
go on to show that in order for teacher layoffs to achieve their intended
goals, the systems must lose the worst teachetsnt.C. and elsewhere
the majority of those who left during these reforms were the better, more
experienced educators.

28 JulianVasquez Heilig, et alln Press).

29 Muriel Berkeley,A practitioner's view on the policy of turning schools arquiicl. oF
EDUC. FORSTUDENTSPLACED AT Risk 34 (2012).

30 ANTHONY S.BRYK, ET AL., ORGANIZING SCHOOLS FORIMPROVEMENT: LESSONS FROM
CHICAGO 2067 (2010).

31 Alyson Klein, In Expensive School Turnaround Project, Questions about Effectiveness
FLORIDA CTR. FORINVESTIGATIVE REPORTING(2012),http://fcir.org/2012/04/20/in
expensiveschoolturnaroundprojectquestionsabouteffectiveness/

32A Call to Restructure Restructuring: Lessons from the No Child Left Behind Act in Five
StatesCTR. ON EDUC. POL8r 25-6 (2008),http://www.cep
dc.org/displayDocument.cfm?DocumentID=175

33Weiss & Long,supranote 18.
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What is more, several scholars have investigated the effects of
turnarounedriven layoffs and teacher replacements due to aharte
expansion to find that such staffing changes decreased the representation
of teachers of color, particularly educators of cdfoThese demographic
shifts are concerning, given the research that has demonstrated the positive
effects of having ateacherf oneds own race®and st ud:
on studentsd understanding about rac
society®® Such SIGdriven turnaround layoffs also work against national
efforts to diversify the teaching force by retaining teachersoddr in
order to strengthen the quality of schools that serve large proportions of
children of color’

Based on these patterns, the ultimate effects of turnarounds seem to be
| ower quality teachers and | ess stab
neediest students.

Closures, Turnarounds, and Charter Conversions Do Not Improve
Student Performance

Despite a lengthy research tradition that points to the multiple adverse
effects of student mobility on student outcorffegplicymakers have been

34 KRISTENL. BURAS, CHARTER SCHOOLS, RACE, AND URBAN SPACE WHERE THE
MARKET MEETSGRASSROOTSRESISTANCE125 (2015)

35 Anna J. Egalite, et alRepresentation in the classroom: The effect of-tae
teachers on student achievemé&BECON. oF EDUC. REV. 44 (2015); Robert W. Fairlie,
et al, A Community College Instructor Like Me: Race and Ethnicity Interactions in the
ClassroomNATA& BUREAU OFECON. RES. (Sept. 2011),
http://www.nber.org/papers/w173@tf; Thomas S. Dedhe Race Connection: Are
Teachers more Effective with Students Who Share Their Ethnigiiye. NEXT 52
(Spring 2004)http://educationnext.org/files/ednext20042_52.pdf

36 Alice Quiocho & Francisco Riog,he Power of their Presence: Minority Group
Teachers and Schooling0Rev. oF EbuC. RES. 485, 487 (2000); Ana Maria Villegas, et
al., Closing the Racial/Ethnic Gap between Students of color and their teachers: an
elusive goal45EQUITY & EXCELLENCE INEDUC. 283, 287(2012).

37 Betty Achinstein, et alRetaining Teachers of Color: A Pyging Problem and a
Potenti al St-to-8t a § ¥ 0 ,f8@REndFBHOwWG RES. 71 (2010); Erica
FrankenbergThe Segregation of American Teach&rsEDuC. POLOr ANALYSIS
ARCHIVES (2009).

38 Eric A. Hanushek, et alDisruption versus Tieboutriprovement: the costs and
benefits of switching schopi®8J.0FPuB. ECON. 1721 (2004); Zeyu Xu et aStudent
Transience in North Carolina: The Effect of Mobility on Student Outcomes Using
Longitudinal Data NATG CTR. FORANALYSIS OF LONGITUDINAL DATA IN EDUC. RES.
(Mar. 2009),

http://www.caldercenter.org/sites/default/files/1001256 student_transience.pdf.
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experimenting with reforms that displace students for some timéact,

when Chicago first began employing turnarowniven closures and

layoffs, the media initially highlighted several casesetsal | ed A mi r ac
schools, or lowscoring schools thatvere alleged to have dramatically

changed their performance by firing staff or being turned over to private
management companies.Yet almost all of these cases were later
debunked®as anal ysts found that Chicago
produce the xpected changes in test scofts.

Likewise, in a large, urban district in the Western United States,
Kirshner and colleagues found that African American and Latino students
displaced after a school closure exhibited lower academic outcomes and
higher ndicators of emotional stre$s. And as recently as 2012,
researchers found that when district officials transferred displaced students
to either moderately or significantly highperforming schools, test scores
declined at the moderately highgerformirg schools, but not at
significantly higherperforming school4? Although scores did not
improve in these schools, these latter findings suggest that transferring
students to substantially higher performing schdoés atypical practice
among school closas to daté may offset some of the negative effects.

Finally, in one of the most comprehensive analyses to date, researchers
who studied district test score data from the National Assessment of
Educational Progress (NAER) the test long judged tde the gold
standard in student assessmiefund that turnarounrdriven layoffs and
related reforms did not improve NAEP outcomes, eithdn some cases,
they even found that radssed test score gaps increased.

Another comprehensive study, whomesults are due to be released
soon, iI's the Institute for Educatio
Low-Performing Schools project. This longitudinal federal study
analyzed three yearso6 worth of t est

39 Matt Farmer,Taking It To the Next Level with CPS and AUBKE HUFFINGTONPOST
(2011),http://Iwww.huffingtonpost.com/matarmer/chicagecollins-academy
turnaround_b_1159465.html

O“Chi cagods dledelementary schoaslfarepter f or m Chi cagoo6s
Aturnaround school so0: Yet turnarResigNgd school
FORCHANGE (Feb. 2012), http://missourieducationwatchdog.com/wp
content/uploads/2015/02/democracy_vs_turnarounds.pdf.

41 Ben Kirshner, et alTracing Transitions: The Effect of High School Closure on

Displaced Student82 EDucC. EVAL. AND PoL6r ANALYSIS 407 (2010).

42 John Engberg et alGlosing schools in a shrinking district: Do student outcomes

depend on which schools are closgd?J.oF URB. ECON. 189 (2011).

43 Weiss & Long,supranote 18.
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sustained turnarowls. Out of 750 lowperforming schools, researchers
identified 15 percent who were able to sustain an increase in the number
of proficient students, but the increase was modése percentile points,
usually in mattf*

With respect to charter expsions, scholars have repeatedly found that,
at best, charter schools do only as well as traditional public schools, and
oftentimes do wors®. Beyond the unpromising tebased effects of
charter schools, however, other researchers have documented #flg raci
segregative effects of charter expansiorkrankenberg and Lee, for
example, analyzed charter school enroliment patterns in 16 states that
represented over 95 percent of the U.S. charter school population to find
that seventy percent of all black ctarschool students attend intensely
segregated minority schools compared with only 34 percent of black
charter school studert$.They also found that white students consistently
attended charters that were disproportionately whiter than the overall
charer school population in their stat@®ther research has corroborated
these findings’

Despite this evidence, reports of successful turnarounds and charter
schools that are fAbeating th*®Asoddso
for turnarounds, onexplanation for these conflicting reports can be seen
in the recent literature on turnaroustyle school layoffs. Much of this
|l iterature relies on Asnapshoto anal

4 Sarah D. Spark$yew Studies Dissect School Turnaroyrisuc. WEEkK (Sep. 19
2012),http://lwww.edweek.org/ew/articles/2012/09/Q4turnaround.h32.html
“Multiple Choice: Charter School Performance in Sixteen Stéles FORRES. ON
Ebuc. OPPORTUNITIES(CREDO)(June 2009),
http://credo.stanford.edu/repdJLTIPLE_CHOICE_CREDO.pdfSarah Theule
Lubienski & Christopher Lubiensk§chool Sector and Academic Achievement: A
Multilevel Analysis of NAEP Mathematics Dae8 AMER. EDUC. RES. J.651 (2006)A
Closer Look at Charter Schools Using Hierarchical Linéodeling (NCES 200460),
NATA ASSESSMENT OfEDUC. PROGRESHAug. 2006),
http://nces.ed.gov/nationsreportcard/pdf/studies/20064600 hdf Evaluation of Charter
School ImpactsFinal Report (NCEE 201d029) NATG CTR. FOREDUC. EVAL. &
REGIONAL AsSISTANCE(June 2010)http://files.eric.ed.gov/fulltext/ED51057 3. pdf

46 Erica Frankenberg & Chungmei Le@harter Schoa and Race: A Lost Opportunity
for Integrated Educationl1 Ebuc. POLOr ANALYSIS ARCHIVES 32 (2003).

47 See. e.gJohn Kucsera & Gary OrfiellNew Yor kés Extreme School
Inequality, Inaction, and a Damaged Futufeie CiviL RIGHTS PROJECT(Mar. 26,
2014),http://civilrightsproject.ucla.edu/researckR-education/integraticand
diversity/ny-norflet-reportplaceholde SeealsoPreston C. Green Ill et aCharter
Schools, Students of Color and the State Action Doctrine: Are the Rights of Students of
Color Sufficiently Protected28 WASH. & LEEJ.CIv. RTS. & SocC. JUST. 253 (2012)

48 Trujillo & Renée,supranote 3.
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of test score data, rather than longitudinaladdiat could show growth
over time. When researchers have examined the -leng test
performance of schools initially identified as turnarounds, they have found
that almost all gains incurred during the ot threeyear windows are

not sustained and inome cases are linked with later decliffesThis
recent turnaround literature also varies as to its definitions of what
constitutes a successful turnaround, including how much growth is
required to consider a school effectively turned around. In the end, such
examinations offer little reliable evidee about the lasting effects of mass
layoffs.

Di splaced Students6é Safety May be
New Schools

Much of the discourse about the efficacy of these reforms tends to
focus on their impacts on test scores or teacher quality, yet in the affected
communities basic considerations about safety have arisen as displaced
students commute to new schools @hugh new neighborhoods with
varying levels of security and order. After recently shuttering 47 schools
in Chicago, Mayor Rahm Emanuel and the Chicago Public Schools CEO
Barbara ByreBennett expanded the Safe Passage program, a group of
civilians hiredto protect displaced children when walking through gang
boundaries and hazardous neighborhoods to their new scHdiolse the
beginning of the school year, affected families have voiced numerous
concerns about safety and order along designated SafggPaestes, as
multiple shootings of adults and minors have occurred along the routes
(most during norschool hours), two Safe Passage monitors have been
arrested on the job, and several have already restgned.

Similar concerns exist in Philadelphiahere the district is relying on

49 Craig HochbeinRelegation and Reversion: Longitudinal Analysis of School
Turnaround and Declinel7J.OF EDUC. FOR STUDENTSPLACED AT RISk 92 (2012);

Andy Smarick,The Turnaround FallagylOEDuUcC. NEXT 20 (Spring 2010); David A.
Stuit, Are Bad Schoolbnmortal? The Scarcity of Turnarounds and Shutdowns in Both
Charter and District Sector§HOMAS B. FORDHAM INST. (Dec. 14, 2010),
http://edexcellence.net/publications/d@d-schoolsimmortal.html

50 CPS Safe Passage Worker Turnover an Issue as Top Cop Calls Program's First Week
a SuccessTHE HUFFINGTONPOST (Sept. 3, 2013, 5:35 p.m.),
http://www.huffingtonpost.com/2013/09/03/cpafepassage_n_3862070.hirMitch
Smith & Jeremy GornetkJptown shooting has parents on edGeICAGO TRIBUNE (Aug.
20, 2013) http://articles.chicagotribune.com/2008-20/news/ctmetuptownshooting
folo-20130821_1_ safpassageiptownshoding-five-men
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the Safety First program to secure recently displaced students now
commuting through higlerime neighborhoods and longer, more
precarious paths.Newly transferred students in one school, for example,
must now travel acr@sll twolane streets, over half of which have high
vehicle traffic, as well as across three of the highest volume public
transportation routes. 35 registered sex offenders are located within 1.5
miles of the new routet

Al t hough D. C. dler am rMaysrestillt planCth shottere
dozens more schools, the logistics of forcing students to commute
increasingly farther distances and through hazardous neighborhoods are
gradually becoming more convoluted. Because the district now only pays
for bussihgwhen mandated by special educa
Education Plans displaced families must absorb the heightened
transportation expensesStudents who live far away from their new
schools and who cannot afford the increased transportation costseraay
risk of attending school less often and dropping out altogéther.

While this evidence is still anecdotal, the sharp rise in reports
guestioning studentsé6é safety amid sc
of systematic investigation, as weB areas where policy makers should
more fully consider not just the academic and economic merits of these
reforms, but their socialcostc hi | dr ends basic safety.

When considered in its entirety, the research discussed above suggests
that these r@irms are unlikely to result in the kind of broad, meaningful
positive change that policymakers are seeking in terms of improving the
affected studentsd access to high qu
over a sustained period of tim&everal studie demonstrate that school
closures and charter conversions do not consistently result in students
attending higher quality schools, and others show that the reverse can
occur. Research on reconstitution and related mass layoffs indicates that
these techijues do not yield higher quality teacher replacements and that
they regularly damage schoolsdé cl i ma
and increase teacher attritioreven for those teachers not yet targeted for
layoffs. Even t he fr equén tilsiodent test scdré&si b ot t o
does not transpire the way policymakers and advocates anticipate it will;
repeated studies now point to these

51 Maurice JonesSafety First? District's Plans for Getting Students Safely to School are
Lacking THE NOTEBOOK (Aug. 29, 2013),
http://thenotebook.org/articles/2013/08/29/safitst-district-s-plansfor-getting
studentssafelyto-schootarelacking

52\Weiss & Long,supranote 18.
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student achievement or adverse effects orb@séd racial performance

gaps. Finally, a much less prominent consequence discussed in the public

di scourse about these reforms is thi
and weltbeing. New, longer commutes risk exposing students to greater

social dangers and impairing their abilityregularly and safely commute

to their new schools.

An important characteristic of all of these reforms is their
inattentiveness to the social and economic conditions within which the
targeted schools existDespite decades of social science rededhat
points to the pervasive effects of poverty, as well as the impacts of racial
and economic segregation ofthes¢ udent
policies focus squarely on with#chool factors to improve achievement.

They do not address the commity conditions within which these

struggling schools are embedded.By ignoring larger structural

i mpedi ment s to student so educati ona
funding structures, they deprive undgesourced schools of sustained,
equitable resourse In their heavy focus on teacheand schocebased
accountability for tesbased achievement, they minimize attention to

studentsdé soci al, emot i dall dattorsthmte nt a |l |
predict student sé academi c -stakesc c e s s
interventions.

In this way, these findings illustrate the gulf between the federal
government 6s current approach to sct
original intend to equalize educational opportunity for historically under
served communite They point overwhelmingly to the various ways in
which school closures, turnarounds, and charter conversions have the
effect of exacerbating existing inequalities for hjgbverty students of
color. In light of this knowledge base, this article progose more
equitable structure for the Every Student Succeeds Act, one that takes into
account the entrenched patterns of racial and economic segregation

53 James ColemaiThe Concept of Equality of Educational Opportuiiy
TRANSFORMINGURBAN EDUCATION 16 (Joseph Krestovics & Edward J. Nussel, eds.,
1994); CHRISTOPHERJENCKS ET AL, INEQUALITY : A REASSESSMENT OF THEEFFECTS OF
FAMILY AND SCHOOLING IN AMERICA (1972);IRA KATZNELSON & MARGARET WEIR,
SCHOOLING FOR ALL CLASS, RACE, AND THE DECLINE OF THEDEMOCRATIC I DEAL
(1985); Gloria LadsoiBillings, From the Achievement Gap to the Education Debt:
Understanding Achievement in U.S. schp8sEDUC. RESEARCHER3 (2006); Richard
Rothstein,The Racial Achievement Gap, Segregatdt8is, and Segregated
Neighborhoods: A Constitutional Insuit RACE AND SOCIAL PROBLEMS 21 (2014),JEAN
ANYON, GHETTO SCHOOLING A POLITICAL ECONOMY OFURBAN EDUCATIONAL REFORM
(1997).
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characteristic of most of the communities targeted by these reforms, and
t hat r et ur ns itabgoals loeequal&iEglopperturaties agd
access to quality schools for traditionally underserved populations.

Renewing the Federal Commitment to Equal Hucational
Opportunity: A Proposal for Investing in School and Community
Capacity

Despite fede a | policy maker so good i nte
evidence predicts that the particular federal interventions that continue to
exist under ESSA will repeatedly miss the mark in terms their ability to
address the root causes of the racial and sociogtgondisparities in
academic performanceThi s i s because our | awma
fixo strategies fail to take into a
obstacles that students in lgyerforming schools (and limited opportunity
neighborhoods andommunities) face, all of which result in persistently
low school performance. Now that the Elementary and Secondary
Education Act has been-eaithorized, state and federal decisinakers
stand at an important crossroadshey can maintain the statusajby
continuing the same ineffective, deleterious practices that attempt to
incentivize districts and schools to improve performance through
competitioncentered, higistakes reforms, or they can abandon such
counterproductive practices in favor of polgighat promote more
democratic, equitable investments in schools and communities.

By reorienting their approach away from punitive consequences for
historically undefresourced schools and toward more sustained inputs that
are based on proven straeeg f or i ncreasing studer
learn, state and federal lawmakers can craft a robust system of educational
support that addresses the various opportunity gaps that children of color
and lowincome families face outside of schodlore specifically, policy
makers can revive the original intent of the stmibedefunct SIG
programi to ensure greater educational opporturiitipy redistributing
financial and educational resources in a manner that targets families who
lack access tostable housing, employment, health care, and other
conditions that strongly predict educational sucééss.

Thus, in what follows, | propose concrete legislative changes that
would not only halt the current disc

54 Kevin G. Welner & William J. MathisReauthorization of the Elememnyaand
Secondary Education Act: Time to Move Beyond-Festised PoliciedNATA EDUC.
PoLdr CTR. (Feb. 12, 2015ttp://nepc.colorado.edu/publication/esea

159


http://nepc.colorado.edu/publication/esea

Volume 3 Education Law & Policy Review 2016

curent SIG programs, but that would replace them with policies and
resources that stand to build the capacity of public schools and districts to
provi de mor e equal educational oppoc
resourced communities.The proposal is orgaed around three focal

areas: increased, equitable federal funding structures:sefdice

community schools; and brodhsed university research.

1. Institutionalize greater, more equitable federal spending
for public education, particularly as it is allocated to the
| east served schools and district s
overall budget and redistributing federal and state
educati on funding based on di str
demonstrated needs.

Secure permanent, more equitable financial support forsstate
| owe st performing schools as a part
budget. These changes can include the following:

la. Instead of equally allocating increased permanent funding

to all state and local agencies;aléocate Title | funding based

on a weighted formula that account
poverty levels, percentages of English Learners, percentages of

speci al education student s, communi
isolation, and other demographic characteristics that are

associated with lower opportunities for and access to high

qguality schools. Cal i forni abds new Local Con
Formula provides onexample of how this new redistributive

finance formula might look.

1b. In addition to equitably increasing absolute Title | levels,
eliminate the use of shewrm federal funding for school
improvement in favor of more sustained, augmented funding
for historically underserved schoold he revised Title | grant
making formula for schools undergoing federallywven
reforms should allocate longerm financial support that is
phased out over a period of more than three yedrhis
gradual reduction in fuding provides schools more time and
financial resources to adapt their changes to progressively
shifting funding levels, and to forecast the economic, human,
or technical structures that will need to be in place to sustain
their growth as federal fundingiftheir reforms slows.
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2. Eliminate federally funded reform models whose
effectiveness is not supported by research (e.g.,
turnarounds, charter schools, and closures) in order to
invest significantly more resources in holistic, locally
adaptive approaches ¢ strengthening the whole child and
the whole school: fultservice community schools.

Rather than permit schools to use Title | funds for any reform
model that has either proven to be ineffective or counterproductive,
require schools to build thetapacity for overall improvement by
implementing researebased, wrafaround services that address
studentsodéd social, emotional, civic,
Currently, at leastl7 state legislatures have introduced bills to
provide for fulkservice cormunity schools through state grants,
re-allocated funding streams (e.g., federal ESEA waivers), and the
allowable use of fulservice community schools as an alternative
to the current SIG turnaround models. Each of these states
provides constructive exan@s of how other states can revise their

legislation.

Her e, t oo, Californiads recent coI
provides a strong model upon which o
based. For example, a state can incentivize local education
agenciesd i nvest i n studentsé social,

physical health, as well as their broad academic development, by
making funding contingent on their demonstrated commitment to
the following schoclwide changes:

2a. Significantly increase mental andypital health services
for children and their families, including hiring and/or
increasing the currently allocated school psychologist, school
nurse, and social worker. Open a school clinic that is available
to both students and their families.

2b. Implenent researctbased, wholschool curriculum for
socicemotional learning.

2c. Develop systems for Positive Behavior Intervention and
Supports, Restorative Justice, or other schade strategies

that reinforce positive behaviors, reduce ineffective and
counterproductive punitive practices (e.g., zero tolerance
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policies), and build studentsd ca
resolutions to conflict, repair harm, and develop a schaodd
climate of respect, dignity, and collectim@nded values.

2d. Requireschools to develop plans for significantly reducing
suspensions, expulsions, truancies, and referrals to law
enforcement agencies. Mandate that these plans focus on racial,
economic, or other populations that are enepresented in the
school s Ostatistics.ci pl i ne

2e. Develop researdbased, schoedide professional
development for all staff that focuses on implicit bias and
cultural competence training, as well traumformed
practices.

2f. Require partnerships with multiple commuritysed
organizaions (CBOs) that have a demonstrated track record of
successfully providing the wraground services that the school

is implementing. CBOs that are not located within the
community and that do not have a history of serving the
school 6s sur rtyp(e.g,dationgl schaplnmefounm i
organizations or technical assistance providers that are external
to the community) are not eligible.

29. Develop opportunities for affordable summer and after
school resources, including summer camps and enrichment
classes, located on the school property. Ensure that financial
assistance to participate in all camps, classes, etc. is available
to families with demonstrated needs.

2h. Assemble a district stakeholder decisiwaking council
composed of multiple schooleaders, a crossection of
teachers, students, a demographically representative number of
parents, mental health staff, a district representative, and
communitybased leaders. Authorize the council to review and
select the schoakide wraparound serviceescribed above.

2i. Engage the district stakeholder council in deliberating about

t he school so i nstructional prior it
selecting researebased, schoelide professional

development resources for teaching and learning. In order to
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ensure that Title -funded schools develop a wetlunded

instructional focus, require that these resources focus on non

test based instructional priorities. Do not permit Title | funding

to be used for untested consul tan
specialists 0 or ot her i ntermediary orgar
have a demonstrated track record of success in providing

support to demographically similar schools in these-tesh

based instructional areas. Require that these new instructional
priorities be specifit o each school 6s faculty
design professional learning opportunities that differentiate

among novice teachers, experienced teachers, teachers of

English language learners or other special needs students, etc.

2j. Develop an evaluation andomitoring system in which the

school reports the goals, progress, and outcomes of its wrap

around services each year to its di
that the school stakeholder council collaborate with the district

to revise its goals for wraground services each year, based on

the annual monitoring data.

3. Invest in ongoing, universitybased research efforts that
examine all aspects of federally funded processes and
outcomes in schools and districts, and that disseminate this
researchbased knowedge to communities, practitioners,
policy-makers, and academic audiences.

3a. Designate a portion of the ESSA budget to be allocated to
funding longitudinal, universitpased research and evaluation
projects that examine multiple dimensions of fedes@iool
improvement initiatives, beyond their potential impacts on test
based achievement. Grant funding to interdisciplinary teams of
universitybased researchers with demonstrated expertise in
each of the areas that the federally funded school improvement
efforts are designed to target.

3b. Require federaljunded research teams to regularly report
their findings to academic, policy, practitioner, and community
audiences, and that the racademic findings be disseminated

in accessible formats.

163



Volume 3 Education Law & Policy Review 2016

3c. Reuire the Department of Education to convene periodic
meetings in which its representatives collaborate with
representatives from the federaflynded universitybased
research teams to share learning and discuss potential future
revisions to ESSA based t¢ims knowledge.

Conclusion

The original purpose of ESEA was to provide supplemental support to
the nationdés needi estTheratibmale seemedh nd t
simple: schools could use increased aid to provide extra resources that
their specific populations needed in order to equalize the educational
opportunities available to them. Implicit in the legislation was a decidedly
democratic assuptioni as a welfare state, the federal government had a
responsibility to ensure all chil dr
redistributing resources to schools based on needs created in part by
legacies of both de jure and de facto unfair treatment.

Unfortunately, with the inception of the No Child Left Behind Act, the
Race to the Top program, and now the Every Student Succeeds Act, the
democratic spirit of the ESEA was sacrificed in an effort to promote a
marketoriented educational system dea primarily on principles of
efficiency and measurable outcomeg/hile these two aim$ efficiency
and attention to resulfs are worthy goals, taken alone they distort the
overall purpose of the ESEA because they minimize attention to the
necessary ingts that are required to build an equitable system of public
education for a diverse societYnder ESSA, adequate capasdityilding
resources remain scarcéAnd as the review of evidence in this article
underscores, the types of reforms that ESSA coesino encourage have
the paradoxical effect of actually reducing equal educational opportunity.
They destabilize communities by systematically starving schools of
indispensable resourcesThe effects of these federally driven reforms,
then, directly cotradict the original premise of the ESEAIn its present
form, ESSA still drains schools of essential inputs that long lines of
research have demonstrated are critical to creating thriving schools and
communities.

With this most recent rauthorizaton, the federal government has
continued to reinforce a primarily telsased, higtstakes accountability
regime that depletes vital instructional, social, and economic resources and
conditions from schools, and that has never produced the positive results
that policymakers imagined it wouldState policymakers, however, have
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an opportunity to use their increased flexibility to rethink the rationale
behind the latest reincarnations of what was once a pioneering example of
the United St atoabwelfareaiented idealssThelycah o s o
change course, if they choose to do so, by abandoning the most familiar,
yet least constructive, approaches to school reforinvesting more

broadly in holistic, fullservice community schools, and building a
systenatic pipeline for learning from evidence, offers one step toward
restoring | awmakersd promise fifty
for all children.
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Regional Equity as an Educational Policy Goal: Tackling the Root
CauseoffEducati onal AFailurebo

Kara S. Finnigan, Jennifer Jellison Hol&eloanna Sanchez

Prior to the enactment of the Elementary and Secondary Education Act
(ESEA), in the 1940s and 1950s, the vast majority of people living in
metropolitan areas livedinside the boundaries of central cities.
Residential patterns in cities were increasingly segregated as a result of a
number of discriminatory housing policies and practices spread during this
time, including violence, realtor steering, and racially rebe
covenants. School districts exacerbated this housing segregation through
gerrymandering of school attendance boundaries, discriminatory transfer
policies, and racbased school construction decisidnhese segregation
patterns were fueled by &eral Housing Administration (FHA) endorsed
redlining by banks and insurance companies, thus denying housing
opportunities to African American and Latino families, while
incentivizing moves by whites to the suburbs through ¢ost loans.

In the 19®s through the 1990s, after the enactment of ESEA, white
flight accelerated out of urban cores, while deindustrialization produced
significant rises in the concentration of poverty in urban centers. This left
urban school systems with high concentrationsigh needs students, yet
few tax dollars and resources with which to serve them.
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